
This past year has been a challenging one globally 
and Singapore was not spared. Due to foresight 
and prudent management, Rodyk performed 
very well. We are in an excellent position to 
serve our clients as they prepare to seize the 
opportunities presented by the increasingly 
positive economic forecast. 

Rodyk and a good number of partners continue 
to be recognised in several legal industry 
publications including Chambers Global, 
Chambers Asia and AP Legal 500 where we were 
acknowledged for providing a ªgood mix of legal 
expertise, business sense and negotiation tacticsº 
and ªcommercial perspective and extensive legal 
knowledgeº. Rodyk had an excellent showing in 
the Asian Legal Business SE Asia Law Awards 
2009 with wins in both the Singapore Deal of 
the Year and SE Asia Deal of the Year categories. 
In addition, Rodyk was recognised as a ªbest local 
counsel for mega-M&Aº for Singapore by ALB. 
We are also honoured to have been recognised 
by ALB as an Employer of Choice 2009 and, for 
a second consecutive year, as one of Singapore's 
leading IP ® rms. The ® rm's drive to be at the 
forefront in the use of technology for greater 
ef® ciency continues to be recognised and Rodyk 
was a 2009 winner at the Aderant Annual Asia 
Paci® c Conference in Sydney.

Rodyk was privileged to have handled some 
very exciting deals and cases this year. We were 
appointed project counsel to the OpenNet 
consortium which clinched the hotly contested 
bid to design, build and operate the passive 
infrastructure for the New Generation National 
Broadband Network, a project expected to cost 
more than S$2 billion. We act for Japan Land 
Limited, an SGX-listed entity, in the construction 
of Jurong Data Centre in a deal involving our 
corporate, ® nance, construction and real estate 
practices and valued at about S$213 million. 
During the downturn in the real estate sector, 
we continued to handle large deals such as the 
sale of The Parisian site at Angullia Park by OUE 
and Katong Mall by Tuan Sing, which count for 
two of the larger investment sale transactions in 
Singapore this year. Our property development 
project team was kept extremely busy by the 
many property launches which included Caspian 
(by Frasers),  Double Bay (UOL/Kheng Leong), 
Parc Lumiere (Sim Lian), Optima (TID), Interlace 
(CapitaLand), Centro (Far East Organization) 
and Parvis (MCL/Ho Bee). 

Our litigators handled landmark cases including 
the ® rst case involving the contravention of 
section 197(1) of the Securities and Futures Act, 
in a civil case brought by the Monetary Authority 
of Singapore. Our litigators also worked with our 
real estate practice group and were successful in 
a landmark case involving the right of access at 
the Court of Appeal level. We also successfully 
recovered possession for OUE on a judgment 
by admission in a much publicised case of illegal 
use by OUE's tenant at Grangeford apartments.  
Our insolvency team had a busy year. The 
signi® cant cases they handled included acting 
for creditor banks in the judicial management 
of SGX listed Jurong Technologies Industrial 
Corpn Ltd and also acting for more than 20 
creditor banks in the restructuring (scheme of 
arrangement) of SGX listed TT International 
(still ongoing). Together with our ® nance team, 
our litigators advised the ® nancial institutions 
that had distributed the Lehman Minibonds 
when the MAS investigated the customers' 
complaints and the consequent regulatory issues.  
In a David vs Goliath type of case, our litigators 
also worked with our IP practice to secure, on 
behalf of a local SME, a rare High Court order 
to revoke a patent that had been registered by 
an international conglomerate. 

With the worst of the ® nancial crisis behind us, 
we have much to be thankful for and we look 
forward to being of continued service to our 
valued clients. On behalf of everyone at Rodyk, 
I take the opportunity to thank you all for your 
support and trust. 

We wish you and your families a Blessed 
Christmas, a Happy and Prosperous New Year 
for 2010, good health and good cheer always. 
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LITIGATION BRIEF

Serving Court Documents Through 
Facebook And Twitter: The Singapore 
Position?

In recent months, common law legal systems have 
made numerous inroads into the archaic rules 
and procedures governing the service of court 
documents. In December 2008, the Australian 
Capital Territory Supreme Court approved an 
application to use Facebook for the service of a 
default judgment on a defendant who had failed 
to appear and after several attempts to contact 
him did not yield results. In February 2009 the 
Canadian Court of Alberta ordered that a 
defendant be served by sending notice of the 
action to the Facebook pro® le of the defendant. 
In March 2009, a New Zealand court ruled that 
a plaintiff could serve a foreign defendant living in 
Britain via Facebook when the plaintiff was unable 
to ® nd any other address. In October 2009, the 
English High Court ordered an injunction to be 
served through Twitter and in the process also 
ordered that the anonymous Twitter user reveal 
his/her identity.

The Singapore equivalent for the service of court 
documents through unconventional means are 
found in Order 62 rule 5 of the Rules of Court, 
dealing with substituted service. This provision 
is often relied upon where there are practical 
dif® culties in effecting service and alternative 
means have to be sought. The common prayers 
for substituted service include service by 
advertisement in the newspapers, by post or by 
posting on the court notice board. Substituted 
service through media platforms such as 
Facebook and Twitter, while in variance with the 
more conventional prayers, would ostensibly fall 
under the broad terms of Order 62 rule 5 which 
places no restrictions on the means of substituted 
service but maintain that such means should 
operate to ªbring the document to the notice of 
the person to be servedº.

The locus classicus on substituted service is Ng 
Swee Hong v Singmarine Shipyard [1991] SLR 165 
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which supports the belief that Singapore courts 
would not hesitate to follow the path opened by 
our learned friends in the Commonwealth. In Ng 
Swee Hong's case, the court granted substituted 
service on the defendant's family on the basis that 
the defendant was in contact with his family and 
that service in such a manner was likely to bring 
the defendant's attention to the matter. Similarly, if 
counsel is able to prove that the party to be served 
can be contacted through such media platforms, 
there is no reason to deny the application.

Further, given the prevalence and pervasiveness of 
media platforms such as Twitter, Facebook and the 
like, there is no reason to suggest that substituted 
service through these platforms would be any 
less effective than posting in the newspapers or 
on the Supreme Court notice board. In fact, given 
the technological advantage in tracking the usage 
and entry logs of the users of such platforms, it is 
believed that these would be even more effective 
in bringing the document to the notice of the 
person to be served.

Before jumping on the bandwagon of service 
through such media platforms, counsel should 
tread carefully for there are signi® cant implications 
that may arise and result in the service being 
challenged and even set aside. In view of the fact 
that users of the media platforms are sometimes 
anonymous or have created false personas or 
provided inaccurate information on their identity, 
counsel will have to address the issue of accurately 
identifying the party to be served. To that end, 
it would be prudent to include an order that 
the true identity be ascertained before service, 
possibly through procuring the assistance of the 
platform administrator.

Further, the borderless nature of these media 
platforms makes it necessary for counsel to 
explore the possibility that the person to 
be served may reside out of jurisdiction and 
accordingly decide whether to obtain an order for 
substituted service out of jurisdiction or simply an 
order for substituted service.

LITIGATION BRIEF
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MAS Responds To Feedback On 
Consultation Paper On Unlisted 
Investment Products (Part I)

On 12 March 2009, the Monetary Authority of 
Singapore (the ªMASº) issued a consultation 
paper proposing enhancements to the regulatory 
framework for unlisted investment products 
(ªUIPsº). On 8 September 2009, the MAS issued 
the ® rst of its two part response (the ªResponseº) 
to the public feedback received from that 
consultation. This article brie  ̄y summarises the 
key decisions taken by the MAS.

Proposals to promote more effective 
disclosure

Product Highlights Sheet  - UIPs must be 
accompanied by a product highlights sheet which 
will complement the prospectus by providing the 
key features and risks of the investment product. 
The MAS will, in due course, consult on the 
details of the proposed format and content of the 
product highlights sheet.

Ongoing disclosure requirements  - UIPs 
with tenures of 12 months or longer will be 
required to issue semi-annual and annual reports. 
All UIPs, regardless of tenure, will be required to 
disclose material changes.

Bid/redemption prices  - Bid or redemption 
prices of UIPs are to be made publicly and 
regularly available on the issuer or distributor's 
website. Issuers and distributors should highlight 
to investors that the prices are only indicative and 
may not re  ̄ect actual exit prices. If the issuers 
do not intend to provide an exit mechanism, they 
should clearly state so in their prospectus and 
product highlights sheet.

Fair and balanced view of products  - 
Marketing and advertising materials for UIPs are 
required to give a fair and balanced view of the 
product. 

ªMarketing and 
advertising materials 
for UIPs are required 
to give a fair and 
balanced view of the 
product.º
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Restrictions on marketing and advertising 
materials  - Marketing and advertising materials 
should be legible and not suggest that the product 
is, or is comparable to, a bank deposit or that 
there is little risk of the investor losing his principal 
or not achieving the stated or targeted rate of 
returns. The materials should not contain words 
or graphics that could convey an impression that is 
inaccurate or inconsistent with the nature or risks 
of the product.

Use of the term ªcapital/principal 
protectedº  - The use of the term ªcapital/
principal protectedº and any other derivative or 
form of this term is prohibited in all disclosure 
documents and marketing and advertising 
materials.

Strengthening of fair dealing practices 
in the sale and advisory process

Enhanced due diligence for new products  - 
Distributors of UIPs will be required to implement 
formal policies and procedures to assess the 
nature of any new investment product and its 
suitability for targeted customer segments.

Documentation of the advisory process  - 
Financial Advisers (ªFAsº) will be required to make 
reasonable efforts to document and explain the 
possible disadvantages of the investment based on 
the speci® c circumstances of the customer.

Enhance quality of information collected 
by FAs - FAs will have to take reasonable steps 
to obtain the necessary information from their 
customer. 

Restrictions on sale without advice  - If the 
customer chooses not to receive advice, the FAs 
should warn the customer that he is waiving his 
right to rely on the provisions of the Financial 
Advisers Act (ªFAAº). FAs should also obtain from 
their customers a clear acknowledgement that the 
customer has received a warning that he is waiving 
his right to receive advice under the FAA.

Restriction on bank tellers' activities  - Bank 
and ® nance company tellers are prohibited from 
referring customers to representatives for the 
purchase of investment products. Incentives for 
tellers' referral activities are banned. Tellers will 
be allowed to make referrals only if a customer 
expressly requests for information.

Complex investment products

Enhanced competency requirements 
for representatives  - New and existing FA 
representatives will be required to pass a new 
Capital Markets and Financial Advisory Services 
(ªCMFASº) module before being allowed to 
sell complex investment products. The new 
CMFAS module is being developed and will be 
implemented in 2010.

Unlisted debentures

Cooling off period  - A cooling off period of 
seven days will apply to unlisted debentures with 
tenures longer than three months.

AUTHOR

Terence LIN
Partner
Corporate
terence.lin@rodyk.com
+65 6885 3635

BUSINESS BULLETIN

PAGE  05



DEC 09  | RODYK  REPORTER

BUSINESS BULLETIN

It is a standard requirement that, prior to any 
drawdown of credit facilities, banks are furnished 
with certi® ed extracts of board resolutions 
approving the banking transactions and authorising 
the execution of contracts. Such extracts usually 
include resolutions delegating authority to the 
signatories to enter into the contracts.

In the recent case of Skandinaviska Enskilda Banken 
AB (Publ), Singapore Branch v Asia Paci® c Breweries 
(Singapore) Pte Ltd and Another and Another Suit 
[2009] SGHC 197, this requirement was discussed 
at length in the court's consideration of the issues 
relating to the law of agency.

Facts of the case

Chia Teck Leng (ªChiaº) misappropriated the 
funds of his employer Asia Paci® c Breweries 
(Singapore) Pte Ltd (ªAPBSº) by defrauding ® ve 
international banks. By using his position as ® nance 
manager of APBS, he made use of APBS's name 
to obtain substantial credit and loan facilities from 
the banks.

After the fraud was discovered, four of the 
banks brought actions against APBS. Two of 
the banks abandoned their actions during trial, 
leaving Skandinaviska Enskilda Banken AB (Publ), 
Singapore Branch (ªSEBº) and Bayerische Hypo-
Und Vereinsbank Aktiengesellschaft (ªHVBº) to 
continue with their actions to recover the sums 
owed under the credit and loan facilities.

The issues were whether:

(1) Chia  had  actual  or  ostensible  authority    
to enter into the credit and loan facilities 
on behalf of APBS and, as such, whether 
APBS was contractually liable to repay the 
outstanding loans and interest; 

(2) APBS was, as Chia's employer, vicariously 
liable for Chia's fraud;

(3) APBS  was  negligent  in  failing  to  (a)  
implement and maintain adequate and 
reasonable internal controls over APBS' 
® nance department, its of® cers and its 
activities and transactions so as to prevent 
and detect fraud and any unauthorised 
transactions and activities; and (b) do any 
or adequate background checks on Chia 
before employing him as ® nance manager 
and consequently failed to ensure that 
persons of integrity, honesty and good 
character were employed for the most 
senior ® nance position in APBS; and

(4) SEB had a claim in restitution against    
APBS.

This article will focus on the agency issue.

Express and implied actual authority 

The Singapore High Court held that there was no 
express or implied actual authority given to Chia. 

The Importance Of Document 
Veri® cation For Banking Transactions

ªThis case illustrates 
the importance 
of adhering to the 
requirements of 
standard banking 
practice.º

Continued
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The banks required directors' resolutions to be 
furnished. Since the directors' resolutions furnished 
were false, they had no legal effect. The SEB facility 
letters and HVB facility letter signed by Chia were 
therefore invalid and not binding on APBS. 

After considering the course and scope of Chia's 
employment with APBS, the court found that 
there was no actual authority granted to Chia 
since (a) fraud nulli® es the actual authority of the 
agent; (b) the banks had not proven Chia's actual 
authority based on the course and scope of Chia's 
employment; and (c) the internal documents 
examined did not confer any relevant authority 
upon Chia to commit APBS to the SEB facilities 
and HVB facility.

The banks' standard requirement of a certi® ed 
extract of a board resolution covering the 
transaction contradicted the banks' claim that 
Chia had implied actual authority, as APBS's 
® nance manager, to warrant or represent forged 
documents as genuine. This was because he could 
negotiate and commit the company to the banking 
facilities only if empowered by the board. 

Further, the banks' facility letters expressly 
provided for the persons they regarded as being 
quali® ed to certify as a true copy an extract of the 
board resolution. These persons did not include 
the ® nance manager. The banks' of® cers were 
also required to check and verify the documents 
received including the certi® ed extract of the 
board resolutions. 

Ostensible authority

Ostensible authority is the outward appearance 
of the agent's authority as others see it. The onus 
of proving ostensible authority lay on the banks. 
The banks had to ful® ll four factors as speci® ed 
in Diplock LJ's judgment in Freeman & Lockyer v 
Burkhurst Park Properties (Mangal) Ltd [1964] 2 
QB 480. The four factors were:

(1) a representation that the agent had authority 
to enter on the company's behalf into a 
contract of the kind sought to be enforced 
was made to the contractor;

(2) such representation was made by a person/
persons who had ªactualº authority to 
manage the company's business either 
generally or in respect of the matters 
relating to the contract;

(3) the   contractor   relied   upon    such 
representation to enter into the contract; 
and

(4) the company was not prohibited under its 
memorandum or articles of association 
from either entering into a contract of the 
kind sought to be enforced or delegating 
authority to enter into a contract of that 
kind to the agent.

The ® rst consideration was whether forgery of a 
representation would nullify a forged document 
for all purposes. In this regard, a distinction was 
made between a loose forgery and a strict forgery. 
In the former, genuine signatures and seals were 
used but without the company's authority. In the 
latter, the signatures and seals themselves were 
forged. Generally, the principal is allowed to deny 
the forgery in strict forgeries although in certain 
exceptions the principal may be estopped from 
denying the forgery if it had represented the 
documents as genuine.

Chia's fraud was a strict forgery. On the evidence, 
the banks only dealt with one senior employee 
of APBS, namely Chia. No authorised person in 
APBS held out Chia as having authority to enter 
into and execute the SEB facilities and HVB facility. 
As such, APBS was not stopped from denying the 
forgery.

The banks also had not established a representation 
by APBS that Chia had apparent authority to 
warrant the genuineness of the certi® ed extracts 
of the board resolutions or to communicate the 
board's approval of the transactions. Furthermore, 
the banks' own requirement for a certi® ed extract 
of a board resolution for each transaction as a 
condition precedent undermined the banks' case 
for ostensible authority.

The court highlighted the need to verify the identity 
and signature of the corporate of® cers certifying 

BUSINESS BULLETIN
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ªThe court highlighted 
the need to verify 
the identity and 
signature of the 
corporate of® cers¼ 
to safeguard the 
banks' own interests 
and to take reasonable 
steps to ensure 
proper execution 
of important 
documentation.º
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as true the extracts of the board resolutions to 
safeguard the banks' own interests and to take 
reasonable steps to ensure proper execution of 
important documentation. 

On the facts: 

(1) there were obvious differences between the 
directors' signatures in the board resolutions 
and their corresponding signatures in 
the publicly available records ® led with 
the Accounting & Corporate Regulatory 
Authority (ªACRAº); 

(2) the contents of the board resolutions did 
not accurately cover the transaction and 
authority to be delegated;

(3) yet, the banks did not raise nor query the 
discrepancies and irregularities but accepted 
the documents put forward as suf® cient. 

Further, the court noted that the banks dealt only 
with Chia and did not take reasonable steps, such 
as the following, to verify and ensure that the 
extracts of board resolutions and documentation 
were in proper order:

(1) contacting a third party, such as the company 
secretary, to con® rm the board resolutions;

(2) contacting the director to con® rm that he 
certi® ed as true the extract of the board 
resolutions;

(3) verifying signatures with publicly available 
records ® led with ACRA; 

(4) meeting the company directors to execute 
the facility letters, given the large sums 
involved. 

The banks' impression that the certi® ed extracts 
of the board resolutions were properly executed, 
and hence in order, was founded entirely on 
the banks' limited veri® cation of those certi® ed 
extracts. On the evidence, the banks willingly 
accepted the certi® ed extracts and willingly took 
the risk of forgery and Chia's lack of authority. 

Consequently, (1) the rules of apparent authority 
could not be ful® lled and would not apply, and (2) 
the attendant risks/factors that could vitiate the 
transactions including the risk of forgery fell on 
the banks.

The banks were also required to act reasonably in 
relying upon the representation. The banks would 
fail if they were put on inquiry and unreasonably 
failed to make the necessary inquiries about the 
employee's authority. Again, there could be no 
reliance on Chia's apparent authority since the 
banks required a certi® ed extract of a board 
resolution. Chia's reasons and explanations to the 
banks for the loans also did not make commercial 
sense and should have prompted the banks' 
inquiry. There was also non compliance with the 
banks' internal manuals and failure to address or 
inquire about the glaringly obvious discrepancies 
in the documentation that accompanied the 
applications. By their conduct, the banks took the 
risk of fraud and the court therefore found no 
reasonable reliance to satisfy the third factor of 
Diplock LJ's judgment.  

Hence, the court concluded that Chia had neither 
actual nor ostensible authority to bind APBS and 
APBS was not contractually liable for repayment 
of the outstanding loans and interest. 

Conclusion

This case illustrates the importance of adhering 
to the requirements of standard banking practice. 
This includes taking reasonable steps to verify 
and ensure that board resolutions are in proper 
order, no matter who the customer is, to verify the 
representation of ostensible authority and that 
reliance on such authority is justi® ed. Banks may 
be eager to develop a banking relationship with a 
customer they regard as ªgood creditº. However, 
if the banks choose to ignore such requirements 
and fail to make reasonable inquiries on any 
discrepancy or irregularity found, they would 
assume the risk of fraud and any lack of authority 
and run the risk of the transaction being nulli® ed.  
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Introduction

On 16 September 2009, the Singapore High Court 
granted judgment in favour of Aurigin Technology 
Pte Ltd (ªAuriginº) against ASM Assembly 
Automation Ltd (ªASMº), dismissing ASM's claim 
that Aurigin had infringed ASM's patent.  

After a 23 day trial, the court allowed Aurigin's 
counterclaims by revoking ASM's patent and 
granting an injunction to prevent ASM from 
making groundless threats of infringement against 
Aurigin.

Aurigin was represented by Rodyk & Davidson 
LLP's Low Chai Chong and Lee Ai Ming, who were 
assisted by Alvin Lim and Catherine Chang. Dedar 
Singh and Paul Teo of Drew & Napier LLC acted 
for ASM.

Case facts

Aurigin is an eight year old Singapore company 
which designs, develops and manufactures 
automation machines  and manufacturing solutions 
for advanced semiconductor packaging.  ASM is 
a subsidiary of ASM Paci® c Technology Limited, 
a 34 year old corporation listed in Hong Kong 
and the world's largest assembly and packaging 
equipment supplier for the semiconductor and 
LED industries.

Aurigin's  ̄agship product, the AU800, is an 
automated ball-grid array (ªBGAº) solder ball 
placement machine which houses a key solder 
ball placement module.  Invented by Aurigin's 
two founder directors and one of its engineers, 
Aurigin successfully patented the AU800 in several 
countries, including a Singapore patent which was 
granted in 2007 and a United States patent in 
2008.

ASM claimed that Aurigin and its two founder 
directors had, by selling, offering for sale, and 
keeping the AU800, infringed ASM's Singapore 
patent. ASM's patent related to an apparatus and 
method for automatically placing an array of solder 
balls onto a substrate, such as a BGA substrate. 
ASM's Singapore patent was registered in 2005 by 
relying on its corresponding United States patent.  

Aurigin and its two founder directors denied 
that their AU800 infringed ASM's patent. Further, 
Aurigin ® led a counterclaim for ASM's patent to be 
revoked and sought an injunction to restrain ASM 
from making groundless threats of infringement 
against Aurigin.

The High Court decision

In the course of a 23-day trial, the Singapore 
High Court heard testimony from several expert 
witnesses and reviewed the state of the prior 
art.  The court agreed with Aurigin and held that 
ASM's invention was not novel and did not involve 
an inventive step, both of which were conditions 
that had to be satis® ed for an invention to be 
patentable. 

As such, the court revoked ASM's patent.  ASM's 
claims for patent infringement were dismissed.  The 
court ordered an injunction to restrain ASM from 
making further threats of infringement against 
Aurigin, its directors, of® cers, employees, agents 
and customers.  The court also ordered an inquiry 
as to damages suffered by Aurigin as a result of 
ASM's groundless threats of infringement.

Singapore High Court Allows 
Counterclaim To Revoke Patent
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ªThe case con® rms 
the importance 
of the sale and 
purchase agreement 
in determining the 
purchasers' rights 
against and obligations 
towards the owners.º

Court Of Appeal De® nes Duty Of 
Purchaser To Sellers In A Collective Sale
Introduction

The role and duties of a collective sale committee, 
and its relationship with the subsidiary proprietors, 
were de® ned by the Court of Appeal in Ng Eng 
Ghee and Others [2009] SGCA 14 (commonly 
referred to as the Horizon Towers case). More 
recently, the Court of Appeal examined the 
relationship between the purchaser of a collective 
sale site and the consenting majority owners, and 
the obligations and role of the Strata Titles Board, 
in Chua Choon Cheng and others v Allgreen Properties 
Ltd [2009] SGCA 21 (ªthe Regent Garden caseº).

The facts 

The majority owners (ªMajority Ownersº) in Regent 
Garden condominium appointed a sale committee 
(ªSCº) to act on their behalf in a collective sale 
agreement (ªCSAº).  The reserve price in the CSA 
was based on an estimated development charge of 
S$7.6 million.  When an offer was received from a 
developer (ªthe Purchaserº), there were extensive 
discussions among the Purchaser, the SC and the 
property consultants on the potential impact of 
the development charge (ªDCº).  Eventually, the 
SC entered into a sale and purchase agreement 
(ªSPAº) with the Purchaser and, for the sake of 
certainty, the SC decided not to subject the sale to 
any development charge baseline enquiry.

The Majority Owners ® led an application to the 
Strata Titles Board (ªSTBº) for a collective sale 
order. Meanwhile, the Purchaser was informed 
that the applicable DC would only be S$950,894, 
substantially lower than the estimated DC of 
S$7.6 million.  The dissenting minority owners 
(ªMinority Ownersº) then ® led objections to the 
STB.  During mediation, the STB indicated that 
an incorrect valuation would be a ground for 
dismissing the Majority Owners' application. In 
order to secure the Minority Owners' consensus, 
the Purchaser offered them additional payments. 
These were accepted and the Minority Owners 

withdrew their objections to the STB. Unhappy 
with the Purchaser's additional payments to the 
Minority Owners, the SC then opposed the 
collective sale. The STB proceeded to dismiss the 
application on the ground that the basis of arriving 
at the sale price was wrong.

The Majority Owners ® led an action to be 
discharged from the SPA while the Purchaser 
sought an order for speci® c performance of the 
SPA.  The High Court dismissed the Majority 
Owners' application and granted an order for 
speci® c performance to the Purchaser.  

The Majority Owners' appeal against the High 
Court decision was heard by the Court of 
Appeal. 

STB's role 

The Court of Appeal (ªCAº) made some 
observations with respect to the STB decision.  
Firstly, the CA thought that the STB should have 
deferred its decision pending the High Court 
decision, to avoid any inconsistency with the High 
Court. Secondly, despite the Minority Owners 
withdrawing their objections, and hence the 
allegations of lack of good faith, the CA agreed 
that STB still had jurisdiction over the application 
for approval.

However, the CA found the STB's decision 
ªquestionable in lawº. The CA commented that 
the STB should not have entertained the SC's 
objections. The collective sale regime was not 
designed to protect an SC from its own errors 
when there were no other legitimate complaints. 
The SC's decision not to subject the collective sale 
to a baseline enquiry, although wrong in hindsight, 
did not equate to lack of good faith. The CA stated 
that ªthe STB's primary roles are to ensure that 
both the letter and spirit of the en bloc processes 
are observed, and, in particular, to ensure that the 
Minority Owners are not prejudicedº.

Continued
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The CA's reiteration that the primary role of 
the STB is to protect the minority, and not the 
majority, owners is timely. In 2007/8, property 
prices were escalating rapidly. There were several 
cases of majority owners ® ling their objection with 
the STB to a sale they had earlier consented to, 
raising the question as to whether such owners 
were simply trying to get out of the deal because 
prices had since gone up. It remains to be seen 
whether the Regent Garden case will be relied 
on, in future, to persuade the STB to disregard 
objections ® led by majority owners. 

The Purchaser's obligations and its 
relationship with the Majority Owners 

An interesting issue was whether the Purchaser 
could pay additional monies to the Minority 
Owners to secure their consent to the collective 
sale. The CA considered whether there was an 
implied term in the SPA that prohibited such 
payments and whether there was an obligation 
of good faith on the part of the Purchaser.

The Majority Owners argued that a term against 
additional payments without the consent of 
the Majority Owners should be implied to give 
effect to the objective behind the collective sale 
regime. The practice of additional payments if 
left unchecked would encourage subsidiary 
properties to hold out for a premium and this 
could frustrate the legislative intent of urban 
renewal.  

Rejecting the argument, the CA held that there 
was no express term prohibiting such additional 
payment. One could sense from the judgment 
that the irony of the appellants' case did not 
escape the CA: the Majority Owners were trying 
to champion the statutory protection which the 
Minority Owners were entitled to while, at the 
same time, trying to deny the Minority Owners 
the bene® t of the additional payments. The CA 
made it clear that the relationship between 
the Purchaser and the Majority Owners was 
governed by the terms of the SPA.  The CA 
refused to accept that there was such an implied 
term, in fact or in law, stating that it is established 
law that a court would not lightly imply a term 

into a contract.  In particular, the CA was even 
less inclined to imply such a term in law since such 
a holding would extend and apply to all future 
cases, and not just the contract in this case. 

On the issue of good faith, the CA made it clear 
that ªthe Purchaser in a collective sale does not 
owe any duty of care, much less a duty of good 
faith, to the Majority Ownersº.  The CA opined 
that it was not possible to imply any new duty 
of good faith in law into collective sale contracts 
outside that stipulated in the statutory scheme.  
The CA's view is consistent with the underlying 
principle in property sale contracts, namely, 
caveat emptor. It would be unfair to impose on 
the buyer a disproportionate duty of care or 
good faith towards the sellers.

The CA further ruled that purchasers of 
collective sale sites are under no exceptional 
duty of disclosure to the majority owners.  In 
this case, the Purchaser was not under a duty to 
disclose to the Majority Owners that additional 
payments were made to the Minority Owners.  
This is consistent with the common law position 
that there is no general duty of disclosure in the 
performance of an already concluded contract.

Conclusion

The Regent Garden case further clari® es the 
roles and obligations of the various parties in a 
collective sale.  In particular, the Court of Appeal's 
decision will be welcomed by purchasers of 
collective sale sites. Such purchasers already 
have to bear with the lengthy collective sale 
process and the risk of their being drawn into 
disputes between the majority and minority 
owners. The case con® rms the importance of 
the sale and purchase agreement in determining 
the purchasers' rights against and obligations 
towards the owners. Unless otherwise stated in 
the agreement, the decision allows the purchaser 
to make additional payments to the minority 
owners to withdraw their objection without ® rst 
obtaining the consent of, or disclosing this to, the 
majority owners.

PROPERTY NOTES
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 Recent Signi® cant Deals

Litigation & Arbitration 

Contested will worth S$25 million 

Rodyk is acting for Mr Ong Siauw Ping in a case involving the contest of a will and the distribution 
of a S$25 million estate, including property and assets in Singapore and Indonesia. Partner Philip 
Jeyaretnam, SC leads.

Section 197(1) Civil Action by MAS under Securities  and Futures Act

Rodyk is acting for Pheim Asset Management Sdn Bhd in the proceedings brought by the 
Monetary Authority of Singapore for contravening Section 197(1) of the Securities and Futures 
Act ± the ® rst case of its nature in Singapore, whereby this provision was invoked by the MAS, 
by way of civil proceedings. The case is still pending before the High Court. Litigation partner Foo 
Maw Shen leads. 

Landmark Court of Appeal decision on right of way

Rodyk successfully acted for Paci® c Rover Pte Ltd in this landmark case on easement. For the 
® rst time, the Singapore Court of Appeal has decided that a land owner may realign a right of 
way under certain circumstances. The Court of Appeal af® rmed the decision by the High Court 
to grant an anti-suit declaration sought by the land owner, Paci® c Rover. Litigation partner Ling 
Tien Wah led. 

Real Estate 

Sale of Katong Mall ± S$247.55 million

Rodyk acts for Golden Cape Investment, a wholly owned subsidiary of developer Tuan Sing 
Holdings, in the sale of Katong Mall to Perennial Katong Retail Trust, a private property trust 
comprising of a consortium of corporate/institutional investors.  The sale price for this retail 
shopping mall at the East Coast is S$247.55 million, and is reported as one of the largest 
investment sale transactions in Singapore this year.  The transaction is expected to be completed 
end January 2010.  

Partner Lee Liat Yeang leads this deal, assisted by partner Low Boon Yean and senior associate 
Alex Chow.

RODYK NEWS
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Purchase of Hotel Nostalgia - S$22 million

Rodyk acted for a Singapore company with Indonesian investment interest in the purchase of a 
boutique hotel (Hotel Nostalgia) in Tiong Bahru for S$22 million. In addition to the purchase of 
the hotel, Rodyk also acted for the clients in the share sale agreement for the purchase of the 
management company to run the hotel.

Real estate partners Norman Ho and Low Boon Yean acted in the sale of the building and were 
assisted by associate Charmaine Seah.

Corporate partner Marian Ho and associate Flora Tan acted for the company in the share sale 
agreement.

VTB PLC - S$71 million sale of 16-storey of® ce bui lding at 70 Robinson Road 

Rodyk acted for VTB PLC, a European bank in the sale of a freehold 16-storey of® ce block at 
70 Robinson Road for S$71 million. This is one of the largest investment building sales in 2009. 
Completion is scheduled for the end of 2009.

Partners Norman Ho and Low Boon Yean acted for the sale of the building.

Purchase of 37 strata-titled commercial units in Ko van Centre ± S$22.2 million 

Rodyk acted for subsidiary companies of Roxy Paci® c Holdings Ltd in the purchase of 37 strata-
titled commercial units in Kovan Centre for a total purchase consideration of $22.2 million. Real 
estate partner Lee Liat Yeang led this matter assisted by senior associate Alex Chow. 

Corporate

Rodyk acted for Sembawang Shipyard in cross border JV with Kakinada Seaports

Rodyk acted for Sembawang Shipyard Pte Ltd (ªSSPLº), a wholly owned subsidiary of Sembcorp 
Marine Ltd, in a cross border joint venture transaction with Kakinada Seaports. SSPL and Kakinada 
Seaports formed a joint venture company - Sembmarine Kakinada Ltd (ªSKLº) - in India to establish 
and operate a one-stop integrated marine and offshore facility on the east coast of India to cater 
to offshore vessels and merchant ships trading or operating in the area, regarded as one of the 
world's key oil and gas exploration areas. SSPL will initially hold a 19.9 per cent share of the joint 
venture's initial investment of US$50 million, with an option to increase to 40 per cent.

Corporate partner S. Sivanesan led this transaction, assisted by senior associate Sunil Rai. Litigation 
partner Lawrence Teh advised on governing law and arbitration. This transaction lends further 
credence to, and is another illustration of, Rodyk's ability to assist clients in cross border transactions 
if clients wish to venture out of Singapore and set a footprint in the region particularly in growing 
economies like India.

RODYK NEWS
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Announcement
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Corporate partner Gerald Singham receiving his award from His Excellency Mr. S. R. Nathan, President of 
Singapore at the Investiture of the 2009 National Day Awards.

Rodyk partner receives Public Service Star

Rodyk corporate partner Gerald Singham has been awarded the Public Service Star (Bintang 
Bakti Masyarakat or BBM). The BBM is awarded by the President of Singapore as part of the 
National Day Awards and are given annually to those who have made outstanding contributions 
to the country, in public service or community work. Gerald is one of 55 volunteers to receive 
the BBM this year. Gerald was also the recipient of the Public Service Medal (Pingkat Bakti 
Masyarakat) in 2005.

Accolades
Rodyk makes ALB's list of best local counsel on meg a M&A deals

Rodyk has been named in ALB's list of best local counsel on mega M&A deals which was published 
in its September 2009 issue. This accolade follows our winning both the Southeast Asia and 
Singapore M&A Deal of the Year awards at the ALB Awards 2009, making it a hat trick for the 
year.

Philip Jeyaretnam, SC newest member of Public Servi ce Commission (PSC)

Rodyk litigation & arbitration partner Philip Jeyaretnam, SC was appointed a member of the 
Public Service Commission (PSC) on 24 November 2009 for a term of ® ve years.

As a member of the Commission, Philip will be involved with the PSC's task of appointing and 
promoting top civil servants, exercising disciplinary control over public of® cers, and selecting 
recipients of various prestigious scholarships including the President's Scholarship, the Overseas 
Merit Scholarship and the Singapore Armed Forces Overseas Scholarship.

Philip JEYARETNAM, SC
Partner
Litigation & Arbitration
philip.jeyaretnam@rodyk.com
+65 6885 3605
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 Events
Team Rodyk scores in the Law Society 11-a-side Foot ball Tournament 2009

Team Rodyk participated in the 2009 edition of the Law Society 11-a-side Football Tournament held 
at the old race course at Turf City. Our team took to the ® eld with passion and verve, conjuring 
several contenders for goal-of-the-season. Some say that our team's exploits and brilliant attacking 
play were so eye-catching that by the end of the group stages, whispers about Team Rodyk were heard 
in pubs as far east as Changi Village. What we do know is that by the end of the tournament, we had 
achieved a ® ve-fold increase in the number of supporters. Despite our fantastic run to the ® nals of 
the tournament, there was to be no fairytale ending. Our team narrowly missed out on lifting the Cup 
when we were edged out on penalties in the ® nals of the tournament. While victory was not to be, 
we earned the respect and friendship of our brothers at the Bar and bragging rights ± at least until 
the next tournament!

Reported by Daryl Liu, Rodyk associate and a member of Team Rodyk

RODYK NEWS
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purposes only. Its contents are not 
intended to be legal or professional 
advice and are not a substitute for 
speci® c advice relating to particular 
circumstances. Rodyk & Davidson 
LLP does not accept responsibility 
for any loss or damage arising from 
any reliance on the contents of this 
newsletter. If you require speci® c advice 
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ACCOLADES

ª¼acknowledged as one of Singapore's best local counsel on mega-M&A.º
- Asian Legal Business, 2009 

ª...cost-effective, high quality of service... impressive degree of attention to a deal at both partner and 
associate level...º

- Chambers Asia, 2009 

ª ̀ Well-versed in banking regulation and corporate ® nance'... Clients highlight the team's responsiveness 
and legal insight.º

- The Asia Paci® c Legal 500, 2009/2010

ªClients praise the team's great understanding of everything to do with real estate, which makes it 
extremely enjoyable and edifying to work with.º

- Chambers Asia, 2009 
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