
The amendments to the Land Title (Strata) Act 
were tabled in Parliament on 26 April 2010. The 
proposed revisions aim to clarify the collective 
sale procedures to simplify the process, to 
ensure due process and to balance the interests 
of owners.  This article details the various 
proposed amendments.

(1)  Roles and powers of the Strata
  Titles Board (the “Board”) and 
  the High Court

Under the current regime, the Board 
assesses all collective sale applications 
and is empowered to make rulings 
where objections to the sale arise. The 
proposed changes seek to reduce costs 
and time taken in resolving these disputes 
by rede® ning the role of the Board to a 
mediatory one, and allowing disputing 
parties to apply directly to the High Court 
thereby avoiding the need to go through 
the adjudication process by the Board.  
These changes are a response to recent 
highly acrimonious and long-drawn en 
bloc applications.

Unless otherwise stated, the proposed 
changes below apply to all applications 
made to the Board on or after the date the 

proposed amendments come into operation 
(the ªDate of Commencementº).

(a)  Maximum of 60 days mediation

The proposed section 84A(2A) states 
that  every collective sale application must 
be made to the Board at ® rst 
instance. Where there are any 
objections ® led by minority owners 
relating to the said application, 
the Board must mediate on such 
objections within 60 continuous days 
under the proposed section 84A(6A). 

If the objections are withdrawn before 
the end of the stipulated 60 days, the 
Board must approve the application and 
order the collective sale unless the Board 
is satis® ed that the transaction is not 
good faith after taking into account the 
factors listed in section 84(A)(9). 

This change does not apply to 
applications that have been made 
to the Board prior to the Date 
of Commencement. 

(b)  Stop order

Under the proposed section 84A(6B), 
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the Board must issue a stop order with 
respect to the collective sale application if

(i) at the end of the period of 60 days or

(ii) mediation has proceeded as far as it 
reasonably can but has nevertheless 
failed to resolve the dispute,

whichever ® rst occurs, one or more of the 
objections remain not withdrawn.

Essentially, this means that all proceedings 
before it in connection with the application 
will be discontinued. No stop order shall 
be made unless the Board has given notice 
to every objector and to the authorised 
representatives of the applicants of its 
intention to make such an order and if, at 
the end of a period of seven days after the 
service of such notice, one or more of the 
objections so ® led remain not withdrawn.

(c)  Application to High Court

If, and only if, the stop order is issued by 
the Board, the subsidiary proprietors in 
favour of the collective sale may then apply 
to the High Court for an order approving 
the collective sale, within 14 days after the 
stop issue is ordered. Only persons who 
had ® led objections against the application 
to the Board are entitled to re-® le their 
objections at the High Court, which shall 
state the same grounds of objections. 
These are provided under the proposed 
sections 84A(2B) and 84A(4A).

(d)  Factors affecting order for sale

Under the proposed section 84A(7), the 
High Court must make an order for the 
sale unless it is satis® ed that:

(i) any objecting subsidiary proprietor will  
   incur a ® nancial loss; or

(ii) the proceeds of sale for any  ̄at to be
received by any objecting 
subsidiary proprietor, mortgagee
or chargee are insuf® cient to
redeem any mortgage or charge in 
respect of the  ̄at.

These are the same factors the Board 
currently take into account in the 
adjudication process.

The Board or the High Court shall also 
refuse a collective sale application if:

(i)   it is satis® ed that the transaction is not 
made in good faith after taking into 
account the sale price, the method of 
apportionment of sale proceeds and 
the relationship of the purchaser to any 
of the subsidiary proprietors; or

(ii) if the sale and purchase agreement 
would require any minority subsidiary 
proprietor to be a party to any 
arrangement for the development of 
the property lots and the common 
property in the strata title plan.

Under the proposed section 84A(9)(b), the 
High Court may also refuse a collective sale 
application if the sale committee does not 
consent to any order made by the High Court 
that the sale proceeds to be received by an 
objector to the collective sale application 
be increased. Similar to the existing powers 
of the Board, the High Court can, where it 
is just and equitable, order each subsidiary 
proprietor to contribute 0.25% of his sale 
proceeds or S$2,000, whichever is higher 
towards increasing the sale proceeds of 
the objector.

(e) Power to request for information/
documents

Under the proposed sections 84A(5) and 
84A(5A), the Board or the High Court 
(as the case may be) is empowered to 
summon any person whom it is of the view 
is connected to the sale to attend before 
it to produce information or documents 
which is deemed to be relevant in assisting 
it in its assessment of the collective 
sale application.

(f) Power to order to bind minority to 
costs related to the sale

Under the proposed section 84A(11), in 
approving a collective sale application, 
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the Board and the High Court each are 
empowered to order or direct minority 
owners to share in the costs of the 
collective sale, notwithstanding that they 
did not sign the collective sale agreement.

(g) Removal of power of Board to    
       determine compensation payable 

to lessee

Currently, section 84B allows a subsidiary 
proprietor who had leased out his lot 
to apply to the Board to determine the 
amount of compensation payable to the 
lessee. It has been proposed that this 

section be repealed thereby removing 
the power of the Board to arbitrate on 
such an issue. 

The rationale behind the proposed 
removal is that in practice, most tenancy 
agreements already contain provisions 
addressing early termination in the event 
of a collective sale affecting the tenanted 
unit. Parties can easily settle the issue of 
compensation for the displaced lessee 
through contractual agreements. Further, 
for the Board to adjudicate on such an 
issue would be incompatible with its 
rede® ned primary role as mediator.

(2) Streamlining the collective sale   
  process

(a) Reducing number of extraordinary 
general meetings (“EOGM”)

Changes have been proposed to be made 
to paragraph 7 of the Third Schedule to 
do away with certain EOGMs previously 
required to be held by the sale committee. 
Currently, EOGMs are required to be 
held to inform subsidiary proprietors 
of the consent level, the sale proposal 
and process, the number of bids and bid 
amounts, and the terms and conditions 
of the sale and purchase agreement with 
the eventual buyer. Since no decision is 
required of the subsidiary proprietors 
at such meetings, such updates will 
instead be done by way of a simple 
owners' meeting which are easier to call 
and do not incur any costs. This change 
applies to all updates on the speci® ed 
items carried out on or after the Date 
of Commencement. 

While EOGM requirements relating 
to the appointment of lawyers and 
property consultants and to the approval 
of the apportionment method and 
terms and conditions of the collective 
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sale agreement are retained, paragraph 
7(1) will also be amended to clarify 
previously ambiguous expressions. 
Instead of using the words ªto considerº, 
the language of the provision is now to 
appoint lawyers, property consultants and 
to approve the apportionment method 
and terms and conditions of the collective 
sale agreement.

(b) Removal of non-consenting sale 
committee member

The Third Schedule is further amended 
to empower the sale committee, by a 
simple majority, to remove any member 
of the committee who has not signed 
the collective sale agreement when an 
application has been made to the Board 
for approval of that collective sale. As 
the sale committee represents the 
majority owners in the application to the 
Board, the presence of a non-consenting 
owner in the sale committee will 
give rise to a con  ̄ict of interest. This 
amendment thus helps to expedite 
the application process. This proposed 
amendment applies to all existing and 
future sale committees.

(c) Waiting time required to achieve 
quorum

Amendments to paragraph 5 of the 
Second Schedule provide that an 
EOGM convened for the purposes of a 
collective sale will stand automatically 
dissolved if the requisite quorum (i.e. 
owners representing at least 30% of the 
aggregate share value) is not present 
within an hour after the start of the 
EOGM. Under the existing regime, the 
EOGM cannot proceed if the quorum 
is not present at the appointed time of 
the meeting.

The proposed amendment ensures that 
there is suf® cient representation from 
subsidiary proprietors to discuss issues 
relating to the proposed collective sale.  
This proposed amendment applies to 

all EOGMs held on or after the Date 
of Commencement, including those 
EOGMs for which notices have already 
been served.

(d) Placing of notices

Currently,  subsidiary proprietors are kept 
informed of the proposed collective sale 
application by way of notices which have 
to be placed in their mail boxes. Some 
sale committees have faced dif® culties 
in complying with such a requirement as 
some mailboxes are locked to prevent 
junk mail. Only the postal service has 
access to the mailboxes. The proposed 
amendment to the First Schedule allows 
the aforementioned notices to be sent by 
ordinary mail.  Copies of the documents 
may also be obtained directly from the 
marketing agent or the sale committee.

This proposed change applies to all sale 
committees that have yet to serve the 
relevant notices, on or after the Date 
of Commencement.

(e) Furnishing of  strata rol l  by 
management corporation

It has also been proposed that section 
47 of the Building Maintenance 
and Strata Management Act be 
amended to require a management 
corporation to furnish the sale committee 
strata roll information concerning the 
various lots comprised in the strata title plan 
upon application by the sale committee 
and payment of the prescribed fee. This 
express provision prevents uncooperative 
management corporations from 
withholding such information and thereby 
delaying the collective sale process.

(3) Two year restriction period after a 
failed attempt

The proposed amendments under the Second 
Schedule raises the level of support for a 
requisition for an EOGM to be held to discuss 
a collective sale, if the proposed meeting is held 
within two years of a previous failed attempt 

Continued

PROPERTY NOTES

ªThis proposed 
requirement serves to 
prevent the depletion 
of management 
corporation funds¼º

PAGE  04



RODYK  REPORTER | JUN 10

discourage repeated attempts to convene 
EOGMs to restart the collective sale process 
when there is insuf® cient interest from 
the owners. 

Currently, the council of a management 
corporation shall pursuant to a requisition for 
an EOGM signed by subsidiary proprietors 
who represent not less than 20% of the 
aggregate share value of all the lots in the 
strata title plan or who form not less than 25% 
of the total number of subsidiary proprietors, 
convene the EOGM regardless of when the 
requisition is made. 

Under the proposed amendments, the ® rst 
requisition in that period of two years after 
a failed attempt (i.e. the ® rst retry) must be 
made by at least 50% of the aggregate share 
value of all the lots in the strata title plan or 
by subsidiary proprietors who form not less 
than 50% of the total number of subsidiary 
proprietors. The requisition pursuant to a 
second or subsequent attempt within the 
two years must be made by at least 80% of 
the aggregate share value of all the lots in the 
strata title plan or by subsidiary proprietors 
who form not less than 80% of the total 
number of subsidiary proprietors.

A ªfailed attemptº means an instance where:

(a) a quorum for the EOGM to discuss a 
collective sale is not met; 

(b)  the motion for a collective sale is defeated 
at  the EOGM; 

(c) the collective sale agreement expires 
without an application to the Board or the 
High Court being made or approved;

(d) the sale committee is dissolved pursuant 
to the proposed paragraph 12(2) of the 
Third Schedule (see paragraph 5(b) of 
this article); or 

(e) all the members of the sale committee 
are removed without replacement.

At the end of the two year restriction period, 
the requisition level will reset to the  usual 
level of 20% by share value or 25% of the total 
number of owners. The next failed attempt 
with be deemed a ® rst retry for which a fresh 
two year restriction period will apply. 

This proposed amendment applies to all 
failed attempts which occur on or after the 
Date of Commencement.

(4) Disclosure of relevant information 
by sale committee

(a) Ty p e s  o f  i n t e r e s t s  a n d 
circumstances giv ing r ise to 
conf l ic t  of  interest

The amendments to the Third 
Schedule expand the disclosure 
requirements of persons standing 
for election to the sale committee. 
Currently, a person standing for election 
only has to disclose any interest in 
any property developer, property 
consultant, marketing agent or legal ® rm. 

Continued
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The additional requirements under the 
proposed amendments compel the potential 
committee member to also disclose the 
nature and extent of any con  ̄ict of interest of 
potential con  ̄ict of interest arising from:-

(i)   his holding of any of® ce;

(ii)  his interest in any contract, whether alone 
or together with any of his associates;

(iii) his possession or ownership in the 
development whether alone or together 
with any associates,

(iv) any direct or indirect relationship he or 
any associate of his has with any property 
developer, property consultant, marketing 
agent or legal ® rm;

(v) the holding of any of® ce by any of 
his associates; 

(vi) his associate's interest in a contract; or

(vii) his associates' possession or ownership in 
the development.

ªAssociatesº is de® ned in full under the 
proposed paragraph 6 of the Third Schedule, 
and brie  ̄y includes:-

(i)   a relative;

(ii)  a related company in which the potential 
committee member holds at least 5% 
voting power; 

(iii) a person acting in accordance with the 
directions of the potential committee 
member; or

(iv) a  per son  whose  d i rec t ions  the 
potential committee member acts in 
accordance with.

(b) Making of declarations

The potential committee member must make 
the relevant declaration at an EOGM before 
he is elected failing which his election is void.

For sale committees constituted prior to 
the Date of Commencement, purely as a 
transition arrangement, standing sale 
committee members have to make the 
relevant declarations within 30 days of 
the Date of Commencement. For sale 
committees constituted before, on or after 
the Date of Commencement, a member of 
a sale committee must also declare to the 
chairperson of the committee any con  ̄ict of 

interest or potential con  ̄ict of interest 
within seven days after he becomes 
aware of it. For both scenarios, the sale 
committee shall af® x the declaration to a 
conspicuous part of each building in the 
development within seven days of the 
making of the declaration. 

The proposed amendments allow the 
owners to make a more informed choice 
on who they want to elect into their sale 
committee and encourage transparency in 
the collective sale process. However, they 
do not apply to applications that have 
been made to the Board prior to the Date 
of Commencement. 

 (5) Removal of ambiguities

(a) Developments with only two     . 
sub-sidiary proprietors

Where there are only two subsidiary 
proprietors in a strata development, 
both of them will be members of the sale 
committee. The proposed paragraph 8 of 
the Third Schedule clari® es the position 
in the event of a deadlock by providing 
that the sale committee's decision will 
then be based on the decision of the 
subsidiary proprietor who owns more 
than 50% of the aggregate share value 
of all lots in the strata development.

(b) Tenure of sale committee

The proposed paragraph 12 of the Third 
Schedule clari® es that in the case where 
a sale committee has not received any 
signatories to its collective sale agreement 
within a period of 12 months after it 
is constituted, the sale committee will 
dissolve automatically. 

For existing sale committees that have 
not collected any valid signatures for the 
collective sale agreement as of the Date 
of Commencement, the 12-month period 
begins on the Date of Commencement, 
regardless of how long the sale 
committee has been in of® ce. For sale 
committees constituted after the Date of 
Commencement, the 12-month period 
will begin on the day the sale committee 
was elected at an EOGM.
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MAS Proposes Changes To Prospectus 
And Other Regulations

The Securities and Futures (Amendment) Act 
2009 was passed by Parliament on 19 January 2009 
(ªSFAAº) to amend the Securities and Futures Act 
(ªSFAº). Following that, the Monetary Authority 
of Singapore (ªMASº) issued a consultation 
paper on 16 April 2010 to invite comments on 
the proposed consequential amendments to the 
Securities and Futures (Offers of Investments) 
(Shares and Debentures) Regulations 2005 
(ªSFRº). The key proposed amendments to the 
SFR are summarised below.

Pre-deal research reports

An additional criterion for pre-deal research 
reports is proposed for insertion into regulation 
15 of the SFR. This requires the person issuing a 
pre-deal research report to take reasonable steps 
to prevent leakage of information contained in the 
report to any person who is not an institutional 
investor. This additional criterion follows the 
proposed amendment to section 251(9)(g) of the 
SFA, which potentially allows the issue of pre-deal 
research reports for purely domestic offerings.

Exemption from resale restrictions  

Under the SFA, certain sales or issues of securities 
are exempt from the requirement to issue a 
prospectus (e.g. small offers or offers made to 

accredited investors). However, the securities 
issued or sold pursuant to such exemptions 
are subject to certain resale restrictions, which 
prevent the sale of such securities other than to 
these investors. The SFA was amended to disapply 
such resale restrictions from listed securities for 
which a prospectus had previously been issued. 
The proposed amendment further extends the 
disapplication of the resale restrictions to listed 
securities that were listed pursuant to other 
corporate actions,  e.g.  offer information statements, 
introductory documents, shareholders' circular 
for a reverse takeover, scheme of arrangement 
document or other similar document.

Amendments to prospectus disclosure 
requirements

Various changes to the Fifth Schedule of the SFR 
are proposed to provide clarity on and to amend 
the disclosure requirements for prospectuses:

Consultants

MAS has noted that some companies seeking a 
listing may engage consultants to assist them in 
the offering and listing process. It is proposed 
that the prospectus disclose the identity of such 
consultants, if any, and any material relationship 
between the issuer and such consultants.

Offer price

An issuer should be given the ̄ exibility to vary the 
offer price and size within a speci® ed range after 
the prospectus has been issued. In the event that 
the offer price and size have not been ® xed at the 
time of the registration such that a range cannot 
be provided, the issuer should be required to 
disclose the method by which the offer price and 
size will be determined and how the ® nal price 
and offer size will be made known to investors.

Use of proceeds

Where a material part of the proceeds raised 
is used to ® nance or re® nance an acquisition, 
relevant information of the acquisition should be 
provided regardless of whether it is in the ordinary 
course of business, and whether it is an acquisition 
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of an asset, business or entity. For instance, if the 
proceeds are to be used to ® nance an acquisition, 
the status as well as the estimated completion 
date of the acquisition must be provided by 
the issuer.

Risk factors

There should be further guidance on the risk 
factors to be disclosed in a prospectus, including, 
in relation to the relevant corporation:-

factors relating to the nature of the business 
in which it is engaged; 

the countries in which it operates; 

the jurisdiction in which it is incorporated; 

its ® nancial and liquidity position; and

its compliance with government regulations. 

Where appropriate, any potential impact on the 
issuer's ® nancial position and results should be 
disclosed as well.

Description of business

The requirement to disclose the marketing 
activities of an issuer is proposed to be removed, 
since such disclosure is not signi® cant to investors.

The disclosure requirements for seasonality, 
government regulations, competition and ® xed 
assets are proposed to be expanded.  Any 
statement on seasonality of an issuer's business 
must include material effects on the issuer's 
production, sales, inventory, costs and revenues. 

The issuer will also be required to disclose whether 
it has complied with applicable government 
regulations and, if not, the reasons for non-
compliance and what the impact on the ® nancial 
position will be. 

Where an issuer has made a statement on its 
position in relation to other competitors, the 
issuer must provide the basis for such statement. 

An issuer will also be required to disclose more 
details on its ® xed assets, e.g. details on legal title, 
tenure, leases, and production capacity for any 
interim ® nancial period.

Operating review and prospects

The following additional disclosure requirements 
for the operating review and prospects of an 
issuer will be required:- 

details on change in price or volume of goods    
sold or services performed;

suf® ciency of working capital for the 12    
months subsequent to lodgement; 

details on hedging instruments and policy;

details on credit policy where the amount
of trade receivables is material;

details on historical (most recently completed 
® nancial year) and forward-looking (next 12 
months) business and ® nancial prospects 
and trends; and

in relation to any pro® t forecast, 
con® rmation from the issue manager that 
nothing has come to his attention that the 
assumptions underlying the pro® t forecast 
are not reasonable.

The requirement to disclose research and 
development activities is only required where 
such activities are material to the issuer's business.

Employee profit sharing plans

It has been noted by MAS that, with regard to the 
disclosure of compensation for services and given 
the mobility of key staff from one competitor 
to another in highly competitive industries, it is 
not necessary to disclose an individual's pro® t 
sharing plan provided that he is not a director 
or controlling shareholder and the pro® t sharing 
portion paid to him will not exceed 1% of pro® t 
before tax. However, MAS still maintains that the 
maximum aggregate amount paid under such 
plans should be disclosed so as to give investors 
an approximation of the costs incurred by 
the company.

Financial information

There will be two situations whereby pro forma 
® nancial information requirements need not 
be prepared:-

  (1)  The acquisition or disposal of machinery
  and equipment in the ordinary course of
  business and the disclosures of which have 
  been made pursuant to the requirements 
  on material capital expenditures 
  and commitments. 

  (2) The acquisition or disposal of an asset, 
  entity or business which was dormant or 
  had not commenced any activity.
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Our (Banking) Secrets Are Safe For Now

As Singapore strives to be a leading financial 
centre in the region, banking secrecy laws 
have become increasingly important.  Banking 
secrecy is what guarantees clients of banks that 
their information will be kept confidential and 
will not be passed on to private individuals or 
official bodies.  In Singapore, this comes in the 
form of section 47 of the Banking Act (ªthe Actº) 
which places banks under statutory obligations 
of secrecy in respect of customer account 
information.  This obligation of confidentiality 
extends to officers in a bank, defined in section 
2(1) of the Act to include a director, secretary, 
employee, receiver, manager and liquidator.  
Banks are allowed to disclose information 
about customers and their accounts only under 
narrowly described circumstances.  

Banking secrecy was recently examined in 
the Court of Appeal case of Susilawati v 
American Express Bank Ltd [2009] 2 SLR(R) 
737 (ªSusilawatiº).  

In Susilawati, the appellant was a customer of 
the respondent bank and executed a charge 
over all monies in her account to secure her 
son-in-law's liabilities to the bank.  Monies were 
eventually deducted from the account as a 
result of her son-in-law's inability to discharge 
his liabilities.  The appellant had her claims of 
undue influence and breach of fiduciary duty 
dismissed at the court of first instance and 
appealed, applying for the court to order a new 
trial raised by the appellant in the appeal, for 
leave to adduce fur ther evidence and for leave 
to amend the pleadings. 

The trial judge1   discussed the English Court 
of Appeal case of Tournier v National Provincial 
and Union Bank of England [1924] 1 KB 451 
(ªTournierº) which held that a banker was 
generally under an implied duty to keep the 
affairs of his customer confidential.  This, 
however, was subject to four general exceptions. 
A bank could make a disclosure where: (a) the 
bank was compelled to do so by law, (b) it was 
in the public interest to disclose, (c) it was in 
the interests of the bank to disclose, or (d) the 
disclosure was made by the express or implied 
consent of the customer.  In par ticular, the judge 
focused on the four th common law exception 
mentioned in Tournier which allowed disclosure 
if a customer gave express or implied consent.  

The Court of Appeal comments however were 
of much wider general application. While not 
expressly raised in the appeal, the Court felt 
it important to correct any impression that 
may have been given by the lower court that 
there was room for common law exceptions 
to a banker's duty to keep the affairs of a 
customer confidential.  

In fact, the Court felt ªcompelled to address 
this issue to ensure that the position is free 
from doubtº by stating that ªIn light of the plain 
wording of section 47, our current statutory 
regime on banking secrecy leaves no room 
for the four general common law exceptions 
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expounded in Tournier to coexist. They have 
been embraced within the framework of 
section 47 of the Banking Act, which is now the 
exclusive regime governing banking secrecy in 
Singapore. Section 47 makes it plain that no 
customer information shall be disclosed by a 
bank in Singapore or any of its officers except 
as expressly provided for in the Banking Act. 
A breach of any of the prescribed statutory 
obligations amounts to a criminal offence. The 
Third Schedule to the Banking Act sets out, in 
illuminating detail, the circumstances, conditions, 
and details of permissible disclosure. It is 
axiomatic that, in terms of details and scope, 
this is a more comprehensive regime than that 
ar ticulated in Tournier. There is simply no room, 
in Singapore, for the less sophisticated and 
more general common law rules ar ticulated 
in Tournier to have any fur ther relevance save 
for the perspective of historical evolution and 
context it provides.º

It is interesting to note that the Court of Appeal, 
including Chief Justice Chan Sek Keong, did not 
stop at the strict reading of section 47 but went 
on to clarify that it did not currently see any 
problems with our current statutory banking 
regime in relation to the particular issues 
identified by the trial judge. The trial judge 
had hoped that ªin time to come, there would 
be amendments to the [Banking] Act or new 
legislation altogether to strike an appropriate 
and fair balance between the interests of 
confidentiality for banks and the protection of 
guarantors of banks' customers.º 

The Court of Appeal said, ªThere is, with respect, 
no peculiar lacuna in the law which presently 
necessitates the immediate attention of and 
intervention by the legislature.º

Such an unequivocal endorsement of our 
current strict banking secrecy laws by the highest 
court is interesting to note when considered 
against the background of commentary and 
renewed criticism of the banking secrecy laws 
in Switzerland. 

Switzerland, still for many a bastion of banking 
secrecy, has in the last year faced renewed 
pressure from the US, among others, to open its 
potential Pandora's box and expose errant tax 
evaders. Despite Switzerland announcing last 
year that they would give limited cooperation in 
international tax probes, the pressure continues 
to pile on this year from other countries such as 
Germany. This may be due to the international 
economic crisis with many Western powers 
scrambling to regain funds from tax evaders to 
finance their recovery packages.

While Singapore has been successful in 
positioning itself as a financial centre, par ticularly 
in Asia, and naturally a few comparisons have 
been made internationally between Switzerland's 
and our banking regimes, Switzerland with its 
much longer tradition as a tax haven still remains 
firmly the focus of governments.

As Switzerland continues to dig its heels in 
and in light of the expressed confidence of our 
Court of Appeal in our Banking Act, it appears 
that for the time being, our banking secrets will 
remain safe.
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The success of a product often depends not only 
on its brand but also its design.  The design of 
a product will include the technological features 
in the product, as well as the features of shape, 
con® guration and pattern of or applied to 
the product.

Features of shape, con® guration and pattern of or 
applied to a product may be registered as designs 
under the Registered Designs Act.  Designs of 
a wide range of products may be registered.  
Some examples of designs registered under the 
Act are:

Lollipop

Handbag

Sofa

Teapot

Camera

Despite the fact that there are numerous 
fancy products designed at high costs, many 
manufacturers do not seek to register their designs.  
In 2009, a total of 1,152 design applications were 
® led in Singapore compared with more than 
10,000 trade mark applications.

Some reasons for the lack of popularity of design 
applications may be the following:

Many manufacturers are unwilling to incur the 
costs of registering a design until the design 
has proven to be popular but, by then, it is too 
late to ® le the application because one of the 
criteria for registration is that the design must 
be new in the market on the date of ® ling 
the application.

As many designs only consist of incremental 
changes over existing designs, rights granted 
by registration are therefore very limited.  It 
is possible for infringers to avoid infringement 
by modifying some features of the registered 
design while copying the other features.

As design applications are not examined, the 
rights granted by registration are not certain.  
Usually when a proprietor seeks to enforce 
his registered design rights, the registration will 
be challenged on the ground that the design 
ought not to have been registered as it was 
similar to designs already found in the market.

Despite the issues associated with the rather weak 
protection afforded to a registered design, one 
very compelling reason for registering a design is 
the fact that failure to register the design may lead 
to the total loss of protection for the design under 
copyright laws.

IP EDGE
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The Importance Of Design Registration 
- Design, Register Or Lose!

Continued

ªDespite the fact that 
there are numerous 
fancy products 
designed at high costs, 
many manufacturers 
do not seek to 
register their designs.º
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The relevant provision in the Copyright Act is section 741 . The impact of section 74 is illustrated below, 
using the example of the teapot design shown above:        

Annnnnn 
infr inger 
uses the 
d e s i g n 
of the 
d r aw ing 
which is 
a p p l i e d 
on the 
teapot on 
T-shirts.

If the teapot 
design had been 
registered as a 
design in respect 
of teapots under 
the Registered 
Designs Act  

If no design 
application for 
the drawing 
has been ® led 
in respect of 
a teapot and 
more than 50 
teapots bearing 
the design have 
been produced 
for sale by the 
design owner 
(i.e. the design 
has been 
ª i n d u s t r i a l l y 
appliedº)

If  no design 
application for 
the drawing 
has been ® led 
(whether as 
applied to a 
teapot or to 
other articles) 
and fewer than 50 
articles bearing 
the design has 
been produced 
for sale (i.e. the 
design has not 
been ªindustrially 
appliedº)

(A) During the subsistence of the design registration for the 
  teapot (i.e.15 years), there will be no copyright protection if 
  an infringer uses the design in respect of the teapot.  The 
  owner of the registered design will have to rely on its rights 
  under the Registered Designs Act to bring an action against 
  the infringer.

  This is to ensure that there is no overlap in protection 
  afforded under copyright and registered design laws. 

(B) During the subsistence of the design registration for the 
  teapot (i.e.15 years), copyright  laws may be used to stop 
  the infringer from using the design on T-shirts, since the 
  owner of the registered design for a teapot will be unable to 
  bring any action against the infringer using the design on 
  T-shirts by relying on his design registration in respect of 
  a teapot.

  As the owner of the design has already taken steps to 
  protect his design by registering it in respect of teapots, 
  copyright laws will protect the use of the design on other 
  articles for which he has not  registered the design.

(C)  After the period of protection for the registered design (i.e. 
  15 years), there shall be no copyright protection for the 
  design (whether it is applied to teapots, T-shirts or any 
  other articles)

  This is to ensure that the protection of a design is not 
  extended beyond the 15-year monopoly granted under the  
  Registered Design Act. 

(D) As the design was not registered when it could have been 
  registered under the Registered Designs Act , there will be 
  no copyright protection if an infringer uses the design in 
  respect of the teapot.  

  The design of the teapot will be free for all to use. This 
  is to encourage the registration of all designs capable of 
  being registered under the Registered Designs Act. 

(E)  If the design is used by the infringer on T-shirts, then during 
  the period of 15 years (starting from the date the teapots 
  bearing the design were ® rst sold), copyright  laws may be 
  used to stop the infringer from using the design on T-shirts.  

  As the owner of the design for teapots had not anticipated 
  applying the same design on T-shirts, he would not be 
  penalised for not having registered the design for T-shirts.  
  This is consistent with Box B.

(F)  After the period of 15 years (starting from the date the 
  teapots  bearing the design were ® rst sold), there shall be 
  no copyright protection for the design (whether it is applied 
  to teapots, T-shirts or any other articles).

  This is consistent with Box C. 

(G)  As the design is not industrially applied, copyright protection 
  is maintained for its full duration (75 years), and copyright 
  laws may be used to restrain any infringer from using the 
  design on teapots, T-shirts or any other articles.

  This is consistent with Boxes B and E.

ª¼one very 
compelling reason for 
registering a design 
is the fact that failure 
to register the design 
may lead to total 
loss of protection 
for the design under 
copyright laws.º
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Conclusion

In order to avoid the loss of copyright protection 
for your design resulting in the loss of protection 
whatsoever for the design, it is advisable to register 
a design before it is applied to a product for 
commercial sale.  When a design is registered: (a) 
the rights granted under the Registered Designs 
Act may be used to restrain an infringer from using 
the design in respect of the articles for which the 
design is registered (such as the teapot), and (b) 
copyright laws may be used to restrain an infringer 
from using the design in respect of other articles 
in respect of which the design has not been 
registered or industrially applied.
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1The relevant provisions of section 74 are set 
out below:
 
74. - 
(1)  Where copyright subsists in an artistic work 

and a corresponding design is registered or 
deemed registered under the Registered     
Designs Act, it shall not be an infringement of 
the copyright in the work Ð 

(a) to do anything, during the subsistence of 
the copyright in the registered design, 
which is within the scope of the copyright 
in the design; or 

(b)   to do anything, after the copyright in the    
registered design has come to an end, which, 
if it had been done while the copyright in the 
design subsisted, would have been within 
the scope of that copyright as extended to 
all associated designs and articles.   

(2) Where copyright subsists in an artistic work,  
and Ð 

(a) a cor responding design is appl ied                         
industrially (whether in Singapore or      
elsewhere) by or with the licence of the 
owner of the copyright in the work; 

(b)  articles to which the design has been so     

applied are sold, let for hire, or offered 
for sale or hire whether in Singapore or 
elsewhere; and 

(c)  at the time when those articles are sold, let 
for hire or offered or exposed for sale or hire, 
they are not articles in respect of which the 
corresponding design has been registered or, 
is deemed registered under the Registered 
Designs Act (Cap. 266), subsections 
(3) ¼¼ shall apply. 

(3) ¼¼

(a) during the relevant period of 15 years, 
it shall not be an infringement of the                 
copyright in the work to do anything which, 
at the time when it is done, would have 
been within the scope of the copyright in 
the design if the design had, immediately 
before that time, been registered in respect 
of all relevant articles; and 

(b) after the end of the relevant period of 15 
years, it shall not be an infringement of the 
copyright in the work to do anything which, 
at the time when it is done, would, if the 
design had been registered immediately 
before that time, have been within the scope 
of the copyright in the design as extended 
to all associated designs and articles.
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Introduction

By a judgment dated 9 April 2010, the Singapore 
High Court granted leave to a Danish company 
to enforce a Danish arbitral award against a 
Singapore company. This case reaf® rms the 
Singapore judiciary's pro-arbitration stance.  
However, the case is also instructive for certain 
delay tactics that were employed by the losing 
party during the arbitration process.

The Danish company, Denmark Skibstekniske 
Konsulenter A/S I Likvidation (ªDSKº), was 
represented by Rodyk & Davidson LLP's Herman 
Jeremiah, Loh Jen Wei and Wendy Goh.

Case facts

DSK provided consultant services for ship design. 
Ultrapolis 3000 Investments Ltd (ªUltrapolisº) 
engaged DSK to design a 90m yacht (the ªFirst 
Agreementº). Enclosed in the First Agreement 
were DSK's standard terms and conditions 

(ªStandard Conditionsº). These included an 
arbitration clause (clause 19) stating that disputes 
that could not be settled amicably be settled in 
accordance with the Rules of the General Court 
of Arbitration in Denmark. 

Subsequently, the parties rescinded the First 
Agreement in favour of a new agreement for the 
design of a 100m yacht (the ªNew Agreementº). 
Both parties signed the New Agreement which 
referred to but did not enclose the Standard 
Conditions. Clause 13 of the New Agreement 
incorporated the Standard Conditions that 
would be applicable only if the matters were not 
regulated between the parties by the contract. 

After completing and delivering 95% of the 
contracted work to Ultrapolis, DSK claimed for 
95% of the remuneration but Ultrapolis refused 
to pay. DSK referred the matter to arbitration 
at the Danish Arbitration Institute in Denmark. 
After a contested hearing on the preliminary 

LITIGATION BRIEF
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DSK v Ultrapolis [2010] SGHC 108 ± A 
Lesson In Delay Tactics?

Continued

ª¼the case is also 
instructive for certain 
delay tactics that 
were employed by the 
losing party during the 
arbitration process.º
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issue of jurisdiction, the Danish Arbitral Tribunal 
(the ªTribunalº) concluded that it had jurisdiction 
to hear the dispute, there being an arbitration 
agreement which clearly referred to the Danish 
Arbitration Institute. 

It then passed its interim award in favour of 
DSK. That interim award on jurisdiction was 
not challenged in the supervising court, i.e. the 
Danish court. 

Thereafter, Ultrapolis refused to participate in 
the arbitral proceedings and a ® nal award on 
the merits was awarded against it. Ultrapolis also 
issued proceedings in the Singapore court in April 
2008, alleging defective performance in the design. 
Those proceedings were set aside for material 
nondisclosure. Subsequently, another action was 
commenced on 20 October 2009 but to date has 
not been served on DSK.

DSK applied for leave to enforce the award in 
Singapore under section 29 of the International 
Arbitration Act (ªIAAº). This was challenged by 
Ultrapolis under section 30(1)(b) and section 
31(2)(b) and (e) of the IAA. 

Issues before the High Court

Ultrapolis challenged the enforcement of the 
award on four grounds.

Firstly, it argued that DSK failed to produce the 
requisite evidence of an arbitration agreement 
under section 30(1)(b) of the IAA. The court 
disagreed and found that DSK had done so, having 
produced a copy of the New Agreement and a 
certi® ed true copy of the Standard Conditions 
under which the Corrected Award `purports to 
have been made'. There were other circumstances 
relied on. The court based its reasoning on the 
mechanistic approach advocated by DSK as 
reasoned by Prakash J in the case of Aloe Vera 
of America, Inc v Asianic Food (S) Pte Ltd [2006] 3 
SLR(R) 174 (ªAloe Veraº). 

Secondly, it was argued that enforcement should 
be refused under section 31(2)(b) because the 
award was founded on a non-existent arbitration 
agreement. The issue of whether there was a 
valid arbitration agreement had to be determined 
based on foreign law being the law of the place 
of the arbitration and not Singapore law, following 
the clear wording of section 31(2)(b) and 
Aloe Vera. 

The court held that Ultrapolis failed to prove 
on a balance of probabilities that the arbitration 
agreement did not form part of the New 
Agreement. The court accepted DSK's expert 
evidence which concluded that, under Danish law, 
both the governing law clause and the arbitration 
clause in the Standard Conditions would have 
been incorporated into the contract by reference 
to clause 13 and the other circumstances of the 
case. In addition, DSK's expert was independent 
of the proceedings before the Tribunal whereas 
Ultrapolis tried to rely on the opinion of its own 
Danish lawyers who argued the jurisdiction issue 
before the Tribunal. 

Thirdly, Ultrapolis argued that the composition 
of the arbitral authority was not in accordance 
with the arbitration agreement and therefore the 
enforcement of the award should be refused under 
section 31(2)(e) of the IAA. The court agreed 
with DSK's contention that it was for Ultrapolis 
to prove that section 31(2)(e) applied and found 
that  Ultrapolis failed to establish that the Tribunal 
was not the proper tribunal to hear the dispute 
in Denmark. 

Fourthly, it was argued that the enforcement of 
the award should be refused under section 31(2)
(e) since the Tribunal was functus of® cio at the time 
the award was made and passed. The court held 
that this was to be decided in accordance with 
Danish law. As Ultrapolis had failed to adduce 
evidence of Danish law to the contrary, the 
position that it was within the Tribunal's power to 
issue the award was not rebutted. 

LITIGATION BRIEF
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ª¼the Singapore High 
Court's decision to 
enforce the Danish 
arbitration award is 
a welcome one as 
it reaf® rms the pro-
arbitration stance 
advocated by the 
Singapore courts.º

Continued
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Conclusion

The steps taken by Ultrapolis which led to delay 
(in both the arbitral and enforcement process) 
were as follows:-

   (1)  It contested the jurisdiction of the Arbitral 
  Tribunal on the grounds that the arbitration 
 clause did not form part of the New 
  Agreement and that the reference to ªthe 
  General Court of Arbitration in Denmarkº 
  was not suf® ciently clear.

   (2)  When that failed, Ultrapolis chose not 
  to participate in the hearing by the Tribunal 
 on the merits and not to challenge the 
 ® nding of jurisdiction before the 

Danish court.

   (3)  Ultrapolis chose instead to commence 
  proceedings in the Singapore High Court 
  for defective work in the yacht design. Those 
  proceedings were set aside.

   (4)  Ultrapolis then sought to raise the question 
 of the non-existence of the arbitration 
  agreement in the Singapore court during 
  the enforcement of the arbitral award and 
 the various arguments above which 

all  failed.

   (5)  Notwithstanding that outcome, Ultrapolis 
  has not withdrawn a second action that it 
 commenced in December 2009 for the 
  same alleged defective works claim.

   (6)  Ultrapolis has since ® led their Notice 
  of Appeal.

The Court of Appeal hearing is scheduled to be 
heard in early September 2010.

This case illustrates how a losing party can still 
take steps to delay and keep the winning party 
out of the money despite the best efforts of 
the successful party.  On the other hand, the 
Singapore High Court's decision to enforce the 
Danish arbitration award is a welcome one as it 
reaf® rms the pro-arbitration stance advocated by 
the Singapore courts.
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Events
The Rodyk Moots 2010

The second Rodyk Moots was held on Monday 12 April 2010 at the National University of Singapore's 
Law Faculty Moot Court. 

After the impressive performance of the 2009 mooters, expectations were high from all involved 
that this year's competitors would perform equally well, if not better, and the adjudicators were not 
disappointed. Justice Choo Han Teck, Philip Jeyaretnam, SC and Lok Vi Ming, SC, who also adjudicated 
last year's inaugural Rodyk Moots certainly had their work cut out for them. 

The format

10 ® rst year law students were selected by their tutors and lecturers and entered into the competition 
based on their in-class moot performances. 

The results

Sadhana Rai took the top spot followed by Ng Jean Ting and David Fong in second and 
third respectively. 

The reward

The prize winners took home cash prizes and will receive sponsorship and support from Rodyk to 
compete in the Australian Law Students' Association (ALSA) Moot Competition in Adelaide, Australia 
in July 2010. 

Rodyk Mooters and judges - the group shot
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The Rodyk Moots 2010

Afterwards

The Rodyk Moots was not only an intense and challenging experience, it was also the culmination of a 
demanding ® rst year at law school. Such hard work surely deserved to be rewarded and what better 
way of letting our collective hair down than to have a party ± the Rodyk `I Survived My First Year' 
barbeque and beer party.

The hard work begins

There is no rest for the weary and the three winners have already begun preparations for the ALSA 
Moot Competition. A post competition tea time gathering was held for all 10 Rodyk mooters on 
Thursday 20 May 2010.

Thanks

Rodyk is grateful for the positive feedback and thanks all NUS law faculty and staff for their invaluable 
assistance in enabling and facilitating this event. 

RODYK NEWS

Events

A Rodyk Mooter with her cheer squad
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Thanks to the BBQ chefs, no one had to 
get their hands dirty at the pit

Rodyk partner Terence Tan and NUS law faculty student share a nice cold brew

Hungry hordes put the BBQ chef under pressure
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Real Estate 

Purchase of Marina House – S$148 million

Rodyk acts for the purchasers - a consortium of investors led by niche property developer Roxy-
Paci® c Holdings and including Macly Capital, Pinnacle Assets, Fission Holdings and architect Chee 
Hsian Sing - in the acquisition of Marina House (a 21-storey of® ce block) located in Shenton 
Way from the Hong Leong Group for S$148 million.  Each party will have a 20 percent share in 
the purchase. Marina House has an 8.4 plot ratio and will be converted to a 42-storey residential 
development and involve the topping up of the leasehold interest. 

Macly, Pinnacle and Fission are boutique developers whose projects include Thomson V in Upper 
Thomson, RV Edge in River Valley and Alexis in Alexandra Road respectively. An architect with 
more than 20 years' experience, Chee has worked with Fission on several joint developments. 
Real estate partner Norman Ho leads this transaction assisted by partners Chou Ching and Low 
Boon Yean. 

Purchase of One Finlayson Green - S$145 million

Rodyk acted for the purchaser Norman Winata who incorporated a fund for the acquisition of 
One Finlayson Green at a purchase price of S$145 million. Corporate partners Lim I-An and 
Jacqueline Loke led on the incorporation of the fund and the share sale & purchase respectively. 
Partner Terence Lin and associate Jacquelynne Baey assisted on the latter. Real estate partners 
Norman Ho and Low Boon Yean worked on RE aspect and the ® nancing of the property assisted 
by associates Charmaine Seah and Colleen Lin.

Purchase of share capital in Grange Properties

Rodyk acted for Asdew Acquisitions Pte Ltd in its acquisition of the Citadel Investment Group's 
75% share capital in Grange Properties Pte Ltd at a con® dential purchase price. Grange Properties 
is developing Grange In® nite, a 68-unit freehold condominium development, in Orchard Road. 
Corporate partner Jacqueline Loke acted in the share sale and purchase assisted by associate 
Jacquelynne Baey. Real estate partner Norman Ho acted in negotiations relating to real 
estate aspects. 

Government land tender at junction of Tampines Ave 1  and 10 – S$302 
million

Rodyk acted for Sim Lian Land which tendered successfully in March 2010 for a government land 
sales site at the junction of Tampines Ave 1 and Ave 10. Sim Lian's successful bid of S$302 million 
works out to S$420 per sq ft per plot ratio and beat 7 other competitors to secure this 99-year 
leasehold site next to the Bedok Reservoir. Sim Lian has set up a wholly owned subsidiary to 
develop this site into a proposed residential condominium of more than 650 units. Rodyk has also 
been instructed to act for them in the project development and sale of this proposed residential 
development . Real estate partner Lee Liat Yeang acts for Sim Lian in the purchase assisted by 
partner Low Boon Yean. He will act in the project development and sales assisted by partner 
Nadia Cardoz.

 Recent Signi® cant Deals
Real Estate

Government land 
tender in Sengkang      
± S$193.28 million

Rodyk acted for joint 
venture partners Opal 
Star Pte Ltd, a subsidiary of 
Frasers Centrepoint Limited, 
and Lum Chang Building 
Contractors Pte Ltd in their 
successful bid for a 19,000 sq 
m executive condominium 
site in Sengkang. Their bid 
of S$193.28 million or 
S$315 psf beat 10 others 
which ranged from S$121.8 
million to S$190.7 million. 
The Sengkang site is near 
Buangkok MRT station and 
can be developed into 520 
apartments. Real estate 
partner Leong Pat Lynn led 
this transaction assisted by 
partner Melanie Lim and 
associate Jeannette Lim. 

SPOTLIGHT
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Real Estate 

Launch of The Vision 

We act for Grand Waterfront Pte Ltd, a wholly owned subsidiary unit of Hong Kong's Cheung 
Kong Group in Singapore, in the successful launch of The Vision on the west coast of Singapore 
with prices ranging from S$1,000 to S$1,200 psf.  The Vision, located across the road from West 
Coast Park, is a 295-unit development touted to be the tallest condominium building in the 
western part of Singapore. Its main selling points are the sea views for most units and a clubhouse 
on the 33rd level.  More than 70 percent of the units were sold within one week of the sales 
launch in early March 2010. Real estate partner Lee Liat Yeang leads this transaction assisted by 
partner Nadia Cardoz.

Corporate

Cross border M&A

Rodyk acted advised and assisted nine sellers including two venture capital ® rms, So® nnova 
Partners and Walden International, in a cross border M&A involving the sale of all their shares 
(preference and ordinary) in Sprice Pte Ltd to Travelport (Bermuda) Ltd. The transaction value 
is undisclosed. 

Travelport is one of the world's leading global distribution system (GDS) providers and the 
Singapore-based Sprice Pte. Ltd. (with a subsidiary in France) owns and operates hotel and 
travel search engine Sprice.com (http://www.sprice.com).  As a result of the deal, Travelport will 
signi® cantly expand its hospitality offering by providing Galileo and Worldspan-connected agents 
with access to Sprice's portfolio of over 240,000 international hotel properties, as well as a 
comprehensive suite of hotel reviews, merchandising options and comparison tools.  Travelport will 
also utilise Sprice's proven search technology to enhance its GDS channels, enabling the company 
to deliver and distribute richer, more diverse supplier content to its subscriber customers.

This transaction was led by corporate partner S. Sivanesan assisted by senior associate Sunil Rai.

Litigation & Arbitration

Parents sue son for return of condo title deeds - S $1.7million

Rodyk successfully acted for an elderly Taiwanese couple who sued their son in the Singapore 
High court for the return of the title deeds of two condominium apartments, valued at S$1.7 
million, which their son was holding in trust for them. Litigation partner Low Chai Chong led on 
this case assisted by associate Andrew Lee.

 Recent Signi® cant Deals
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