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Proposed Amendments To
Land Titles (Strata) Act -

26 April 2010

The amendments to the Land Title (Strata) Act
were tabled in Parliament on 26 April 2010.The
proposed revisions aim to clarify the collective
sale procedures to simplify the process, to
ensure due process and to balance the interests

of owners. This article details the various
proposed amendments.

(1) Roles and powers of the Strata
Titles Board (the “Board”) and
the High Court

Under the current regime, the Board
assesses all collective sale applications
and is empowered to make rulings
where objections to the sale arise. The
proposed changes seek to reduce costs
and time taken in resolving these disputes
by rede®ning the role of the Board to a
mediatory one, and allowing disputing
parties to apply directly to the High Court
thereby avoiding the need to go through
the adjudication process by the Board.
These changes are a response to recent
highly acrimonious and long-drawn en
bloc applications.

Unless otherwise stated, the proposed
changes below apply to all applications
made to the Board on or after the date the

proposed amendments come into operation
(the @Date of Commencement®).

(a) Maximum of 60 days mediation

The proposed section 84A(2A) states
thateverycollectivesaleapplicationmust
be made to the Board at ®rst
instance. Where there are any
objections ®led by minority owners
relating to the said application,
the Board must mediate on such
objections within 60 continuous days
under the proposed section 84A(6A).

If the objections are withdrawn before
the end of the stipulated 60 days, the
Board must approve the application and
orderthecollective saleunlessthe Board
is satis®ed that the transaction is not
good faith after taking into account the
factors listed in section 84(A)(9).

This change does not apply to
applications that have been made
to the Board prior to the Date

of Commencement.

(b) Stop order
Under the proposed section 84A(6B),

Continued >
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a...the Board and the
High Court each are
empowered to order
or direct minority
owners to share in the
costs of the collective
sale, notwithstanding
that they did not sign
the collective sale
agreement.?

the Board must issue a stop order with
respect to the collective sale application if

(i) at the end of the period of 60 days or

(i) mediation has proceeded as far as it
reasonably can but has nevertheless
failed to resolve the dispute,

whichever ®rst occurs, one or more of the
objections remain not withdrawn.

Essentially, this means that all proceedings
before it in connection with the application
will be discontinued. No stop order shall
be made unless the Board has given notice
to every objector and to the authorised
representatives of the applicants of its
intention to make such an order and if, at
the end of a period of seven days after the
service of such notice, one or more of the
objections so ®led remain not withdrawn.

(c) Application to High Court

(d)

If, and only if, the stop order is issued by
the Board, the subsidiary proprietors in
favour of the collective sale may then apply
to the High Court for an order approving
the collective sale, within 14 days after the
stop issue is ordered. Only persons who
had ®led objections against the application
to the Board are entitled to re-®le their
objections at the High Court, which shall
state the same grounds of objections.

These are the same factors the Board
currently take into account in the
adjudication process.

The Board or the High Court shall also
refuse a collective sale application if:

(i) it is satis®ed that the transaction is not
made in good faith after taking into
account the sale price, the method of
apportionment of sale proceeds and
the relationship of the purchaser to any
of the subsidiary proprietors; or

(i) if the sale and purchase agreement
would require any minority subsidiary
proprietor to be a party to any
arrangement for the development of
the property lots and the common
property in the strata title plan.

Under the proposed section 84A(9)(b), the
High Court may also refuse a collective sale
application if the sale committee does not
consenttoany order made by the High Court
that the sale proceeds to be received by an
objector to the collective sale application
be increased. Similar to the existing powers
of the Board, the High Court can, where it
is just and equitable, order each subsidiary
proprietor to contribute 0.25% of his sale
proceeds or S$2,000, whichever is higher
towards increasing the sale proceeds of
the objector.

These are provided under the proposed (e) Power to request for information/

sections 84A(2B) and 84A(4A).
Factors affecting order for sale

Under the proposed section 84A(7), the
High Court must make an order for the
sale unless it is satis®ed that:

(i) any objecting subsidiary proprietor will
incur a ®nancial loss; or

(i) the proceeds of sale for any "at to be
received by any objecting
subsidiary  proprietor,
or chargee are insuf®cient to
redeem any mortgage or charge in
respect of the "at.

documents

Under the proposed sections 84A(5) and
84A(5A), the Board or the High Court
(as the case may be) is empowered to
summon any person whom it is of the view
is connected to the sale to attend before
it to produce information or documents
which is deemed to be relevant in assisting
it in its assessment of the collective
sale application.

mortgagee (f) Power to order to bind minority to

costs related to the sale

Under the proposed section 84A(11), in
approving a collective sale application,

Continued >
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\ ‘ section be repealed thereby removing
L .

the power of the Board to arbitrate on
such an issue.

a...updates will instead
be done by way of

a simple owners'
meeting which are
easier to call and do
not incur any costs.°

The rationale behind the proposed
removal is that in practice, most tenancy
agreements already contain provisions
addressing early termination in the event
of a collective sale affecting the tenanted
unit. Parties can easily settle the issue of
compensation for the displaced lessee
through contractual agreements. Further,
for the Board to adjudicate on such an
issue would be incompatible with its
rede®ned primary role as mediator.

(2) Streamlining the collective sale
process

(a) Reducing number of extraordinary

the Board and the High Court each are
empowered to order or direct minority
owners to share in the costs of the
collective sale, notwithstanding that they
did not sign the collective sale agreement.

(g) Removal of power of Board to

determine compensation payable
to lessee

Currently, section 84B allows a subsidiary
proprietor who had leased out his lot
to apply to the Board to determine the
amount of compensation payable to the
lessee. It has been proposed that this

general meetings (‘EOGM”)

Changes have been proposed to be made
to paragraph 7 of the Third Schedule to
do away with certain EOGMs previously
required to be held by the sale committee.
Currently, EOGMs are required to be
held to inform subsidiary proprietors
of the consent level, the sale proposal
and process, the number of bids and bid
amounts, and the terms and conditions
of the sale and purchase agreement with
the eventual buyer. Since no decision is
required of the subsidiary proprietors
at such meetings, such updates will
instead be done by way of a simple
owners' meeting which are easier to call
and do not incur any costs. This change
applies to all updates on the speci®ed
items carried out on or after the Date
of Commencement.

While EOGM requirements relating
to the appointment of lawyers and
property consultants and to the approval
of the apportionment method and
terms and conditions of the collective

Continued >
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aThis proposed
requirement serves to
prevent the depletion
of management
corporation funds¥a°®

(b)

sale agreement are retained, paragraph
7(1) will also be amended to clarify
previously = ambiguous  expressions.
Instead of using the words 2to consider®,
the language of the provision is naw
appointawyers, property consultants and
fo approvethe apportionment method
and terms and conditions of the collective
sale agreement.

Removal of non-consenting sale
committee member

The Third Schedule is further amended
to empower the sale committee, by a
simple majority, to remove any member
of the committee who has not signed
the collective sale agreement when an
application has been made to the Board
for approval of that collective sale. As
the sale committee represents the
majority owners in the application to the
Board, the presence of a non-consenting
owner in the sale committee will
give rise to a con'ict of interest. This
amendment thus helps to expedite

all EOGMs held on or after the Date
of Commencement, including those
EOGMs for which notices have already
been served.

(d) Placing of notices

Currently, subsidiary proprietors are kept
informed of the proposed collective sale
application by way of notices which have
to be placed in their mail boxes. Some
sale committees have faced dif®culties
in complying with such a requirement as
some mailboxes are locked to prevent
junk mail. Only the postal service has
access to the mailboxes. The proposed
amendment to the First Schedule allows
the aforementioned notices to be sent by
ordinary mail. Copies of the documents
may also be obtained directly from the
marketing agent or the sale committee.

This proposed change applies to all sale
committees that have yet to serve the
relevant notices, on or after the Date
of Commencement.

the application process. This proposed (e) Furnishing of strata roll by

amendment applies to all existing and
future sale committees.

(c) Waiting time required to achieve

quorum

Amendments to paragraph 5 of the

Second Schedule provide that an
EOGM convened for the purposes of a
collective sale will stand automatically
dissolved if the requisite quorum (i.e.
owners representing at least 30% of the
aggregate share value) is not present
within an hour after the start of the

EOGM. Under the existing regime, the
EOGM cannot proceed if the quorum

management corporation

It has also been proposed that section
47 of the Building Maintenance

and Strata Management Act be

amended to require a management
corporation to furnish the sale committee
strata roll information concerning the
variouslotscomprisedinthe stratatitle plan
upon application by the sale committee
and payment of the prescribed fee. This
express provision prevents uncooperative
management corporations from

withholding such information and thereby
delaying the collective sale process.

is not present at the appointed time of3) Two year restriction period after a

the meeting.

The proposed amendment ensures that
there is suf®cient representation from
subsidiary proprietors to discuss issues
relating to the proposed collective sale.
This proposed amendment applies to

failed attempt

The proposed amendments under the Second
Schedule raises the level of support for a
requisition for an EOGM to be held to discuss
acollective sale,if the proposed meeting is held
within two years of a previous failed attempt

Continued >
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> T— -~ aThe amendmentsY

expand the disclosure
requirements of
persons standing for
election to the sale
committee °

54 S3Zo
. 11 =
discourage repeated attempts to convene (c) the collective sale agreement expires
EOGMs to restart the collective sale process without an application to the Board or the
when there is insuf®cient interest from High Court being made or approved;
the owners. . -

(d) the sale committee is dissolved pursuant
Currently, the council of a management to the proposed paragraph 12(2) of the
corporation shall pursuant to a requisition for Third Schedule (see paragraph 5(b) of

an EOGM signed by subsidiary proprietors this article); or
who represent not less than 20% of the
aggregate share value of all the lots in the ©
strata title plan or who form not less than 25%

of the total number of subsidiary proprietors, At the end of the two year restriction period,
convene the EOGM regardless of when the  the requisition level will reset to the usual
requisition is made. level of 20% by share value or 25% of the total
number of owners. The next failed attempt
with be deemed a ®rst retry for which a fresh
two year restriction period will apply.

all the members of the sale committee
are removed without replacement.

Under the proposed amendments, the ®rst
requisition in that period of two years after
a failed attempt (i.e. the ®rst retry) must be

made by at least 50% of the aggregate share Thjs proposed amendment applies to all

value of all the lots in the strata title plan or  fajled attempts which occur on or after the
by subsidiary proprietors who form not less pate of Commencement.

than 50% of the total number of subsidiary

proprietors. The requisition pursuant to &) Disclosure of relevant information
second or subsequent attempt within the by sale committee

two years must be made by at least 80% of

the aggregate share value of all the lots in the (@) Typeés of interests and

strata title plan or by subsidiary proprietors circumstances giving rise to
who form not less than 80% of the total conflict of interest
number of subsidiary proprietors. The amendments to the Third
AZ?failed attempt® means an instance where: Schedule expand the disclosure
. requirements of persons standing
(@) a quorum for _the EOGM to discuss a for election to the sale committee.
collective sale is not met; Currently, a person standing for election

only has to disclose any interest in
any property developer, property
consultant, marketing agent or legal ®rm.

(b) the motion for a collective sale is defeated
at the EOGM;

Continued >
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The additional requirements under the
proposed amendments compel the potential
committee member to also disclose the
nature and extent of any con ict of interest of
potential conict of interest arising from:-

() his holding of any of®ce;

(i) his interest in any contract, whether alone
or together with any of his associates;

(iif) his possession or ownership in the
development whether alone or together
with any associates,

(iv) any direct or indirect relationship he or
any associate of his has with any property
developer, property consultant, marketing
agent or legal ®rm;

(v) the holding of any of®ce by any of
his associates;

(vi) his associate's interest in a contract; or

(vii) his associates' possession or ownership in
the development.

aAssociates® is de®ned in full under the
proposed paragraph 6 of the Third Schedule,
and brie'y includes:-

() arelative;

(ii) a related company in which the potential
committee member holds at least 5%
voting power;

(iif) a person acting in accordance with the
directions of the potential committee
member; or

(iv) a person whose directions the
potential committee member acts in
accordance with.

(b) Making of declarations

The potential committee member must make
the relevant declaration at an EOGM before
he is elected failing which his election is void.

For sale committees constituted prior to
the Date of Commencement, purely as a
transition  arrangement, standing sale
committee members have to make the
relevant declarations within 30 days of
the Date of Commencement. For sale
committees constituted before, on or after
the Date of Commencement, a member of
a sale committee must also declare to the
chairperson of the committee any con’ict of

interest or potential conict of interest
within seven days after he becomes
aware of it. For both scenarios, the sale
committee shall af®x the declaration to a
conspicuous part of each building in the
development within seven days of the
making of the declaration.

The proposed amendments allow the
owners to make a more informed choice
on who they want to elect into their sale
committee and encourage transparency in
the collective sale process. However, they
do not apply to applications that have
been made to the Board prior to the Date
of Commencement.

(5) Removal of ambiguities

(a) Developments with only two
sub-sidiary proprietors

Where there are only two subsidiary
proprietors in a strata development,
both of them will be members of the sale
committee.The proposed paragraph 8 of
the Third Schedule clari®es the position
in the event of a deadlock by providing
that the sale committee's decision will
then be based on the decision of the
subsidiary proprietor who owns more
than 50% of the aggregate share value
of all lots in the strata development.

(b) Tenure of sale committee

The proposed paragraph 12 of the Third
Schedule clari®es that in the case where
a sale committee has not received any
signatories to its collective sale agreement
within a period of 12 months after it
is constituted, the sale committee will
dissolve automatically.

For existing sale committees that have
not collected any valid signatures for the
collective sale agreement as of the Date
of Commencement, the 12-month period
begins on the Date of Commencement,
regardless of how long the sale
committee has been in of®ce. For sale
committees constituted after the Date of
Commencement, the 12-month period
will begin on the day the sale committee
was elected at an EOGM.
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MAS Proposes Changes To Prospectus e et further
And Other Regulations .

resale restrictions to

accredited investors). However, the securities listed securities that
issued or sold pursuant to such exemptions Were listed pursuant
are subject to certain resale restrictions, which  to other corporate
prevent the sale of such securities other than to  actions¥4°

these investors.The SFA was amended to disapply

such resale restrictions from listed securities for

which a prospectus had previously been issued.

The proposed amendment further extends the

disapplication of the resale restrictions to listed

securities that were listed pursuant to other

corporate actions, e.g. offerinformation statesne

introductory documents, shareholders' circular

for a reverse takeover, scheme of arrangement

document or other similar document.

.
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Amendments to prospectus disclosure
requirements

Various changes to the Fifth Schedule of the SFR
are proposed to provide clarity on and to amend

The Securities and Futures (Amendment) A . .
disclosure requirements for prospectuses:

2009 was passed by Parliament on 19 January 2
(3SFAAV°) to amend the Securities and Futures Acbnsultants

(3SFA°). Following that, the Monetary Authority ) )

of Singapore (8MAS®) issued a consultatid}qp_‘s has noted that some companies .seeklng .a
paper on 16 April 2010 to invite comments odiSting may engage consultants to assist them in
the proposed consequential amendments to tHE€ offering and listing process. It is proposed

Securities and Futures (Offers of Investment8fit the prospectus disclose the identity of such

(Shares and Debentures) Regulations opegnsultants, if any, and any material relationship
(23SFR®). The key proposed amendments to ifRetween the issuer and such consultants.

SFR are summarised below. Offer price

Pre-deal research reports An issuer should be given the “exibility to vaey t

An additional criterion for pre-deal researchffer price and size within a speci®ed range after
reports is proposed for insertion into regulatiof’® Prospectus has been issued. In the event that
15 of the SFR. This requires the person issuin§ Offer price and size have not been ®xed at the
pre-deal research report to take reasonable stefi@1€ Of the registration such that a range cannot
to prevent leakage of information contained in tH€ Provided, the issuer should be required to
report to any person who is not an institutiondfisclose the method by which the offer price and
investor. This additional criterion follows theize Wil be_ detgrmmed and how the' ®nal price
proposed amendment to section 251(9)(g) of th@nd offer size will be made known to investors.
SFA, which potentially allows the issue of pre-dgﬁge of proceeds

research reports for purely domestic offerings.

) o Where a material part of the proceeds raised
Exemption from resale restrictions is used to ®nance or re®nance an acquisition,
Under the SFA, certain sales or issues of seguriffdévant information of the acquisition should be
are exempt from the requirement to issue ®rovidedregardless ofwhetheritisinthe orginar
prospectus (e.g. small offers or offers made §8Urse of business, and whether itis an acquisitio

Continued >
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of an asset, business or entity. For instanbe, if t> details on change in price or volume of goods
proceeds are to be used to ®nance an acquisitionsold or services performed;

the status as well as the estimated completion

date of the acquisition must be provided by> suf@ciency of working capital for the 12
the issuer. months subsequent to lodgement;

o 2

Risk factors > details on hedging instruments and policy;

There should be further guidance on the risk details on credlt pqllcy whgre the amount
of trade receivables is material;

factors to be disclosed in a prospectus, including,
in relation to the relevant corporation:- > details on historical (most recently completed

®nancial year) and forward-looking (next 12
months) business and ®nancial prospects
and trends; and

> factors relating to the nature of the business
in which it is engaged;

Valerie ONG . S .
v > the countries in which it operates; S in

Corporate
valerie.ong@rodyk.com
+65 6885 3625

relation to any pro®t forecast,
con®rmation from the issue manager that
nothing has come to his attention that the
assumptions underlying the pro®t forecast
are not reasonable.

> the jurisdiction in which it is incorporated;
> its ®nancial and liquidity position; and
> its compliance with government regulations.

Where appropriate, any potential impact on thEhe requirement to disclose research and

issuer's ®nancial position and results shoulddg¥elopment activities is only required where
disclosed as well. such activities are material to the issuer's lassine

Description of business Employee profit sharing plans

The requirement to disclose the marketin has been noted by MAS that, with regard to the
activities of an issuer is proposed to be removéisclosure of compensation for services and given

since such disclosure is not signi®cant to investde mobility of key staff from one competitor
to another in highly competitive industries, it is

The disclosure requirements for seasonalifys necessary to disclose an individual's pro®t
government regulations, competition and ®x@flaring plan provided that he is not a director
assets are proposed to be expanded. Amy controlling shareholder and the pro®t sharing
statement on seasonality of an issuer's businﬁgﬁion paid to him will not exceed 1% of pro®t

must include material effects on the issuepgfore tax. However, MAS still maintains that the
production, sales, inventory, costs and revenuesnaximum aggregate amount paid under such

The issuer will also be required to disclose whetHd@ns should be disclosed so as to give investors

it has complied with applicable governmef{! @pproximation of the costs incurred by

regulations and, if not, the reasons for ndh€ company.

compliance and what the impact on the ®nancighancial information
position will be.

AU YONG Hung Mun
Associate

Corporate
auyong.hungmun@rodyk.com
+65 6885 3711

There will be two situations wherepyo forma

Where an issuer has made a statement on fhancial information requirements need not
position in relation to other competitors, thepe prepared:-

issuer must provide the basis for such statement.
(1) The acquisition or disposal of machinery

An issuer will also be required to disclose more
details on its ®xed assets, e.g. details ortitlegal
tenure, leases, and production capacity for any
interim ®nancial period.

Operating review and prospects

The following additional disclosure requirementgz)
for the operating review and prospects of an
issuer will be required:-

and equipment in the ordinary course of
business and the disclosures of which have
been made pursuant to the requirements
on material ~ capital  expenditures
and commitments.

The acquisition or disposal of an asset,
entity or business which was dormant or
had not commenced any activity.
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Our (Banking) Secrets Are Safe For No

N In Susilawati, the appellant was a customer of

the respondent bank and executed a charge
over all monies in her account to secure her
son-in-law's liabilities to the bank. Monies were
eventually deducted from the account as a
result of her son-in-law's inability to discharge

undue influence and breach of fiduciary duty
dismissed at the court of first instance and
appealed, applying for the court to order a new
trial raised by the appellant in the appeal, for
leave to adduce further evidence and for leave
to amend the pleadings.

The trial judge discussed the English Court
of Appeal case ofournier v National Provincial
and Union Bank of Engldi824] 1 KB 451
(®Tournier®) which held that a banker was
generally under an implied duty to keep the
affairs of his customer confidential. This,

A bank could make a disclosure where: (a) the
bank was compelled to do so by law, (b) it was
As Singapore strives to be a leading finandralthe public interest to disclose, (c) it was in
centre in the region, banking secrecy lavise interests of the bank to disclose, or (d) the
have become increasingly important. Bankitigclosure was made by the express or implied
secrecy is what guarantees clients of banks tbahsent of the customer. In particular, the judge
their information will be kept confidential anfibocused on the fourth common law exception

will not be passed on to private individuals enentioned in Tournier which allowed disclosure
official bodies. In Singapore, this comes in tifi@ customer gave express or implied consent.
form of section 47 of the Banking Act (3the Act®
which places banks under statutory obligatio
of secrecy in respect of customer accou
information. This obligation of confidentiali
extends to officers in a bank, defined in sectid

2(1) of the Act to include a director, secretar?:' ¢ | "
employee, receiver, manager and quuidatglr?re was room for common ‘aw exceptions

Banks are allowed to disclose informatiotr? ? bankersf.dduti/. tlo keep the affairs of 4
about customers and their accounts only unggfStomer contidential.

narrowly described circumstances. In fact, the Court felt &compelled to address
tm's issue to ensure that the position is free
from doubt® by stating that2In light of the plain
wording of section 47, our current statutory
regime on banking secrecy leaves no room
for the four general common law exceptions

e Court of Appeal comments however were
much wider general application. While not
pressly raised in the appeal, the Court felt
@:important to correct any impression that
ay have been given by the lower court that

Banking secrecy was recently examined
the Court of Appeal case oSusilawati v
American Express Bank [2609] 2 SLR(R)
737 (@Susilawati®).

Continued >

his liabilities. The appellant had her claims of

however, was subject to four general exceptions.

algthe Court felt it
portant to correct
any impression
that may have been
given by the lower
court that there was
room for common
law exceptions to
a banker's duty to
keep the affairs
of a customer
con®dential®
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7 expounded in Tournier to coexist. They havE&he Court of Appeal said,®There is, with respect,
AUTHORS i been embraced within the framework oho peculiar lacuna in the law which presently
section 47 of the Banking Act, which is now theecessitates the immediate attention of and
exclusive regime governing banking secrecyiritervention by the legislature .’
Singapore. Section 47 makes it plain that no .
customer information shall be disclosed by uch an _uneqw_vocal endorsement Of. our
bank in Singapore or any of its officers exce L{rren_t st_nctban_kmg secrecy laws by the_hlghest
as expressly provided for in the Banking A ?_urt is interesting to note when considered
A breach of any of the prescribed statutori?gaInSt the background of commentary and

obligations amounts to a criminal offence. T Snewed criticism of the banking secrecy laws

Third Schedule to the Banking Act sets out, i Switzerland.

iIIuminating detail, the CirCUmStanceS, Conditimitze”and' still for many a bastion of banking
and details of permiSSible disclosure. It g.écrecy' has in the last year faced renewed

7 axiomatic that, in terms of details and scopgressure from the US, among others, to open its
el this is a more comprehensive regime than thgbtential Pandora's box and expose errant tax
Finance articulated in Tournier. There is simply no roogyaders. Despite Switzerland announcing last
doreen.sim@rodyk.com in Singapore, for the less sophisticated agdar that they would give limited cooperation in
+65 6885 3697 more general common law rules articulateghternational tax probes, the pressure continues

in Tournier to have any further relevance sag pile on this year from other countries such as
for the perspective of historical evolution andermany. This may be due to the international
context it provides.® economic crisis with many Western powers

Itis interesting to note that the Court oprpea?L,Crambllng to regain funds from tax evaders to

including Chief Justice Chan Sek Keong, did plraffmce their recovery packages.

stop at the strict reading of section 47 but wenWhijle Singapore has been successful in
on to clarify that it did not currently see anygsitioning itself as a financial centre, particula

problems with our current statutory bankingn Asia, and naturally a few comparisons have
regime in relation to the particular issuegeen made internationally between Switzerland's
identified by the trial judge. The trial judggnd our banking regimes, Switzerland with its
had hoped that n time to come, there wouldmuch longer tradition as a tax haven still remains

Cindy QUEK be amendments to the [Banking] Act or newirmly the focus of governments.
Senior Associate legislation altogether to strike an appropriate
Finance and fair balance between the interests éfs Switzerland continues to dig its heels in
igg%gggks(%ggdyk.com confidentiality for banks and the protection ¢¥nd in light of the expressed confidence of our
guarantors of banks' customers. Court of Appeal in our Banking Act, it appears
that for the time being, our banking secrets will
remain safe.

1 The March 2009 edition of the Rodyk Reporter paddsan article on the High Court decisian
of the Susilawati case called ?Duty Of Con®déniiarsus Interests Of Third Party Securnity
Providers®,

Joseph CHER
Associate

Finance
joseph.cher@rodyk.com
+65 6885 3713
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The Importance Of Design Registration s be e ha

there are numerous
_ l I | fancy products
Design, Register Or Lose! g
many manufacturers

The success of a product often depends not only - ::— do not seek to

on its brand but also its design. The design of o ,"I-‘-.._} . register their designs?
a product will include the technological features e

in the product, as well as the features of shape, & )

con®guration and pattern of or applied to
the product.
Camera

Features of shape, con®guration and pattern obor .
) . . Despite the fact that there are numerous
applied to a product may be registered as desqgs

. . . cy products designed at high costs, man
under the Registered Designs Act. Designs o? y p 9 "9 . nany
manufacturers do not seek to register their designs

a wide range of products may be reg|stered.2009' a total of 1,152 design applications were

. . |
Some examples of designs registered under Rd in Singapore compared with more than
10,000 trade mark applications.

Act are:

(AN

Some reasons for the lack of popularity of design
applications may be the following:

> Many manufacturers are unwilling to incur the
costs of registering a design until the design
has proven to be popular but, by then, it is too
late to ®le the application because one of the
Lollipop criteria for registration is that the design must
be new in the market on the date of ®ling
™\ the application.

> As many designs only consist of incremental
changes over existing designs, rights granted
by registration are therefore very limited. It
is possible for infringers to avoid infringement
by modifying some features of the registered

Handbag design while copying the other features.

> As design applications are not examined, the
rights granted by registration are not certain.
Usually when a proprietor seeks to enforce
his registered design rights, the registration will
be challenged on the ground that the design
ought not to have been registered as it was

Sofa similar to designs already found in the market.

Despite the issues associated with the rather weak
protection afforded to a registered design, one
very compelling reason for registering a design is
the fact that failure to register the design may le

to the total loss of protection for the design unde
copyright laws.

Continued >
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The relevant provision in the Copyright Act isisect4 .The impact of section 74 is illustrated below,
using the example of the teapot design shown above:

alzone very
compelling reason for
registering a design
is the fact that failure
to register the design
may lead to total

loss of protection

for the design under

(A) During the subsistence of the design registration for the
teapot (i.e.15 years), there will be no copyright protectipn if
an infringer uses the design in respect of the teapot.| The
owner of the registered design will have to rely on its rights
under the Registered Designs Act to bring an action against
the infringer.

7 Z If the teapot This is to ensure that there is no overlap in protection
copyright laws.! design had bpeen afforded under copyright and registered design laws.
registered as a - . . . .
degslis_éjn in resf)e((:t (B) During the subsistence of the design registration for the

teapot (i.e.15 years), copyright laws may be used to|stop
the infringer from using the design on T-shirts, since the
owner of the registered design for a teapot will be unable to

of teapots under
the Registere

Designs Act . - h o . -
bring any action against the infringer using the design on
T-shirts by relying on his design registration in respect of
a teapot.
An As the owner of the design has already taken steps to
infringer protect his design by registering it in respect of teapots,
uses the copyright laws will protect the use of the design on other
design - articles for which he has not registered the design.
of  the If  no design : - = — .
drawing application  for (C) After the period of protection for the registered design (i.e.
which s the drawing 15 years), there shall be no copyright protection for|the
applied has been ®led design (yvhether it is applied to teapots, T-shirts or|any
on the in respect of other articles)
teapot on a teapot and This is to ensure that the protection of a design is|not
T-shirts. more than 50
teapots bearing exte_nded beyon_d the 15-year monopoly granted under the
the design have Registered Design Act.
been produced (D) As the design was not registered when it could have been
for _sale by the registered under the Registered Designs Act , there wiill be
d_es'gn owner no copyright protection if an infringer uses the design in
(i.e. the design respect of the teapot.
has been
aindustrially The design of the teapot will be free for all to use. This
applied®) is to encourage the registration of all designs capalle of

If no design
application  for|

being registered under the Registered Designs Act.

(E)

If the design is used by the infringer on T-shirts, then during
the period of 15 years (starting from the date the teapots

bearing the design were ®rst sold), copyright laws m
used to stop the infringer from using the design onT-s

As the owner of the design for teapots had not anticip

ay be
nirts.

ated

the drawing applying the same design on T-shirts, he would ngt be
has been ®led penalised for not having registered the design for T-shirts.
(whether as This is consistent with Box B.

applied to a

teapot or to (F) After the period of 15 years (starting from the date the
other articles) teapots bearing the design were ®rst sold), there shall be
and fewerthan 5Q no copyright protection for the design (whether it is applied

articles bearing
the design has
been produced
for sale (i.e. the
design has not
been 2gindustrially

to teapots, T-shirts or any other articles).

This is consistent with Box C.

applied®)

©)

As the design is not industrially applied, copyright prote
is maintained for its full duration (75 years), and copy
laws may be used to restrain any infringer from usin
design on teapots, T-shirts or any other articles.

This is consistent with Boxes B and E.

ction
right
g the

PAGE 12
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Conclusion

In order to avoid the loss of copyright protectio
for your design resulting in the loss of protectic
whatsoever for the design, it is advisable tdeegis

a design before it is applied to a product fc_
commercial sale. When a design is registere

the rights granted under the Registered Desig"?‘:_%

Act may be used to restrain an infringer from usi-
the design in respect of the articles for which tt
design is registered (such as the teapot), and

copyright laws may be used to restrain an infring

from using the design in respect of other articlé+

in respect of which the design has not bee
registered or industrially applied.

1The relevant provisions of section 74 are set
out below:

74. -

(1) Where copyright subsists in an artistic work
and a corresponding design is registered or
deemed registered under the Registered
Designs Act, it shall not be an infringement of
the copyright in the work B

(a) to do anything, during the subsistence of
the copyright in the registered design,

which is within the scope of the copyrigh(3) Y%

in the design; or

(b) to do anything, after the copyrightin the
registered design has cometo an end,which,
ifithad been done while the copyrightinthe
design subsisted, would have been within
the scope of that copyright as extended to
all associated designs and articles.

(2) Where copyright subsists in an artistic work,
and b

(@) a corresponding design is applied
industrially (whether in Singapore or
elsewhere) by or with the licence of the
owner of the copyright in the work;

(b) articles to which the design has been so

(c) at the time when those articles are sold,
for hire or offered or exposed for sale or hirg,

(a) during the relevant period of 15 yea

(b

~

applied are sold, let for hire, or offered

for sale or hire whether in Singapore ¢
elsewhere; and

they are not articles in respect of which th
corresponding design has been registered

is deemed registered under the Registered

Designs Act (Cap. 266), subsections
(3) Ya¥a shall apply.

it shall not be an infringement of th
copyright in the work to do anything whic
at the time when it is done, would hav
been within the scope of the copyright i

o

> (D =~ D

the design if the design had, immediately

before that time, been registered in respe
of all relevant articles; and

after the end of the relevant period of 1
years, it shall not be an infringement of t
copyright in the work to do anything whic
at the time when it is done, would, if th
design had been registered immediatg
before thattime, have been within the sco
of the copyright in the design as extendg¢
to all associated designs and articles.
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althe case is also
instructive for certain
delay tactics that
were employed by the
losing party during the
arbitration process.?

DSK v Ultrapo[g010] SGHC 108 = A
Lesson In Delay Tactics?

Introduction (3Standard Conditions®). These included an

By a iud dated 9 April 2010 the Si arbitration clause (clause 19) stating that dispute
y ajudgment date pril 2010, the INGAPOfeat could not be settled amicably be settled in

High Court granteq leave _to a Danish Compa%cordance with the Rules of the General Court
to enforce a Danish arbitral award against of Arbitration in Denmark

Singapore company. This case reaf®rms the

Singapore judiciary's pro-arbitration stan&uibsequently, the parties rescinded the First
However, the case is also instructive for certahgreement in favour of a new agreement for the
delay tactics that were employed by the losimgsign of a 100m yacht (the 2New Agreement®).
party during the arbitration process. Both parties signed the New Agreement which

The Danish b K Skibstek . referred to but did not enclose the Standard
€ banish company, Denmar Ibste n'%gnditions. Clause 13 of the New Agreement

Konsulente(; bA/s o: kL(iglL(\I/DidaFLon (ilis,K?" WaRcorporated the Standard Conditions that
Sepresgrtl]teL hyJ Ovz . da\\//\ll S?jn G hs erMaRduld be applicable only if the matters were not
eremian, Loh Jen Vel and yvendy on. regulated between the parties by the contract.

Case facts After completing and delivering 95% of the

DSK provided consultant services for ship desfgtracted work to Ultrapolis, DSK claimed for
Ultrapolis 3000 Investments Ltd (2Ultrapolis®5% of the remuneration but Ultrapolis refused
engaged DSK to design a 90m yacht (the 2Fit@tPay. DSK referred the matter to arbitration
Agreemento). Enclosed in the First Agreemeﬂt the Danish Arbitration Institute in Denmark.
were DSK's standard terms and conditiodter a contested hearing on the preliminary

Continued >
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issue of jurisdiction, the Danish Arbitral Tribur@écondly, it was argued that enforcement should 34the Singapore High

(the #Tribunal®) concluded that it had jurisdictiobe refused under section 31(2)(b) because the Court's decision to

to hear the dispute, there being an arbitratioaward was founded on a non-existent arbitration anforce the Danish

agreement which clearly referred to the Danisddlgreement. The issue of whether there was a arbitration award is

Arbitration Institute. valid arbitration agreement had to be determined a welcome one as
based on foreign law being the law of the place it reaf®rms the pro-

%ff the arbitration and not Singapore law, following 70
arbitration stance

DSK. That interim award on jurisdiction w fe clear wording of section 31(2)(b) and
not challenged in the supervising court, i.e. t BeVera. advocated by the

Danish court. Singapore courts.®
The court held that Ultrapolis failed to prove

Thereaft.er, Ultrapolls_ refused to participate th a balance of probabilities that the arbitration
the arbitral proceedings and a ®nal award Qreement did not form part of the New
the merits was awarded against it. Ultrapolis aﬁ reement. The court accepted DSK's expert
issued proceedings in the Singapore courtin A%r idence which concluded that, under Danish law,
2008, alleging defective performance in the des h the governing law clause and the arbitration
Those proceedings were set aside for mater@ use in the Standard Conditions would have

nondscloszre. ?(J)béequbentlzy(,)ggct))ther thlorr: Yi&en incorporated into the contract by reference
commenced on ctober utto date hag, jayse 13 and the other circumstances of the

not been served on DSK.

It then passed its interim award in favour

case. In addition, DSK's expert was independent

DSK app“ed for leave to enforce the award W the proceedings before the Tribunal whereas
Singapore under section 29 of the Internationditrapolis tried to rely on the opinion of its own
Arbitration Act (3IAA°). This was challenged bpanish lawyers who argued the jurisdiction issue
Ultrapolis under section 30(1)(b) and sectioRefore the Tribunal.

31(2)(b) and (e) of the IAA. Thirdly, Ultrapolis argued that the composition
Issues before the High Court of the arbitral authority was not in accordance

with the arbitration agreement and therefore the
Ultrapolis challenged the enforcement of thgnforcement of the award should be refused under
award on four grounds. section 31(2)(e) of the IAA. The court agreed

Firstly, it argued that DSK failed to produce tPﬁéith DSK's contention that it was for Ultrapolis

requisite evidence of an arbitration agreemem prove that_sec'Fion 31(2)(e) _applied and fpund
under section 30(1)(b) of the IAA. The coyrthat Ultrapolis failed to establish that the Trathu

disagreed and found that DSK had done so, havW@ not ths proper tribunal to hear the dispute
enmark.

produced a copy of the New Agreement and el

certi®ed true copy of the Standard C